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IN THE 


United States Court of Appeals 

District of Columbia. 


No. 9377. 


GEORGE P. KIMMEL, Appellant, 

v. 

VALTIN T. CAMPBELL, Appellee. 


Appeal from the District Court of the United States 
for the District of Columbia. 


BRIEF OF APPELLANT 


JURISDICTIONAL STATEMENT 

This is an appeal by George P. Kimmel, defendant in 
an action for alienation of affections, from a judgment 
entered against him on June 5, 1946 for $15,000.00. (App. 
15). The action, as originally filed, was for alienation 
alone without any reference to any carnal relations between 
the defendant and the plaintiff’s wife. (App. 2). At 



2 


pretrial, the complaint was amended to include a claim for 
criminal conversation. (App. 13). 

The issues submitted to the jury were with reference to 
both these claims, as well as the question as to whether 
punitive damages should be allowed. The jury’s verdict 
for $15,000 was upon the alienation count only, its ver¬ 
dict being for the defendant upon the charge of criminal 
conversation. Also, the jury declined to impose punitive 
damages. (App. 185). 

This appeal is, of course, only from the judgment against 
the appellant upon the alienation count. The judgment in 
his favor upon the other count has become final and the 
plaintiff has not appealed therefrom. 

This appeal was taken the 12th day of June, 1946 
(R. 1671) under the provisions of Title 17-101 of the Dis¬ 
trict of Columbia Code (1940 Edition) and Rule 10 (a) of 
this Court. 


STATEMENT OF THE CASE 

This case covers a period from the Spring of 1938 to the 
Fall of 1942. 

The plaintiff-appellee is a carpenter by trade and at the 
beginning of the events in this case was living with his wife, 
Flora Mae, and their daughter, Rosalie, at North Miami 
Beach, Florida. (Tr. 9-10). 

The defendant-appellant, who is a practicing patent attor¬ 
ney of this City, had his permanent residence at that time 
at his farm in Brookville, Maryland, a suburb of Washing¬ 
ton, (Tr. 477-478), but spent portions of the winters in 
Florida. (Tr. 501). He had been severely injured in an 
aeroplane accident in 1935, sustaining painful and serious 
injuries to his neck and back. (Tr. 484-490). A certain type 
of massage treatment, recommended by his physicians, gave 
the only relief to this condition, (Tr. 492-493), and from 
time to time he engaged registered nurses for this pur¬ 
pose. (Tr. 497-501). 
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At the time that the appellant met the appellee’s wife, 
he was stopping at a hotel in Florida (Tr. 502) where she 
was employed as a nurse by the management. (Tr. 505). 
This was in the Spring of 1938. Appellant had injured his 
foot and leg shortly before by slipping on the hotel prop¬ 
erty, and was incapacitated on that account, as well. (Tr. 
504-505). He had a nurse at that time, (Tr. 506), but she 
was unable to return to Washington with him. Mrs. Camp¬ 
bell approached appellant for the purpose of securing em¬ 
ployment as his nurse, (Tr. 508), and brought her husband, 
the plaintiff, to meet him. (Tr. 510). Appellant indicated 
his willingness to employ Mrs. Campbell if her husband 
would assent. This, the appellee did. (Tr. 511). 

Thus, the employment of Mrs. Campbell began. The first 
engagement was for a brief period, (Tr. 515) and there were 
succeeding, but not continuous periods of employment, un¬ 
til finally concluded at the end of September, 1942. 

Mr. Kimmel’s practice and interests in patents required 
him to travel rather extensively, (Tr. 483-484), and on nu¬ 
merous occasions he took his nurse along, (as he had done 
previously with other nurses), practically always with the 
knowledge and acquiescence of her husband. (Tr. 538). 
Only three trips were made by Mr. Kimmel and Mrs. Camp¬ 
bell when they were unaccompanied by Mr. Kimmel’s law 
partner or his daughter or son. (Tr. 541). The evidence 
was uncontradicted that appellant and Mrs. Campbell 
always occupied separate rooms on these occasions, Mrs. 
Campbell being registered at hotels and elsewhere as his 
nurse. 

During the first couple of years, Mr. Campbell was em¬ 
ployed by appellant to do carpentry work at his farm. (Tr. 
526,536). Both appellee and his wife lived there for periods. 
(Tr. 528). The parties became quite friendly, and Mr. Kim¬ 
mel spent two winters with the Campbells at their home in 
Florida, paying the Campbells therefor and purchasing 
groceries for the household. (Tr. 370). Relatives of both 
Mr. and Mrs. Campbell were invited to visit appellant’s 
farm at Olney for extended periods of time. (Tr. 541). 
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Mrs. Campbell was a very efficient woman, (Tr. 519-520), 
and in addition to rendering the massage treatments, she 
was present at various business conferences with Mr. Kim- 
mel, and later became virtually his farm manager, per¬ 
forming from time to time actual manual labor there, both 
in keeping the house clean and in working outside. (Tr. 
588-589). 

Two sons were born to the Campbells during this period, 
and for a brief time they lived in Mobile, Alabama, where 
appellant visited them in company with another nurse who 
was in his employ at that time. (Tr. 322, 567-571). 

Appellee made much during the trial of the fact that Mr. 
Kimmel purchased for Mrs. Campbell a relatively inex¬ 
pensive fur coat, (Tr. 603-604), dresses, two Plymouth auto¬ 
mobiles, and opened, under his guarantee and control, a 
stock-trading account with his brokers, Hibbs and Company 
of this City. However, the evidence showed that Mrs. Camp¬ 
bell repaid appellant for the loan of money to buy the coat 
and dresses, (Tr. 605); that the automobiles were pur¬ 
chased in lieu of payment of salary, (Tr. 625), and chiefly 
at the request of her husband who got more use out of them 
than anyone else, (Tr. 277; 339; 374-375); and that the stock 
account was under the complete control of appellant, (Tr. 

184) , and while its balance reached about $35,000. (Tr. 
189), Mrs. Campbell derived less than $3,000 (Tr. 190) bene¬ 
fit from it over a period of approximately three years (Tr. 
599-600), and eventually, Mr. Kimmel closed it out (Tr. 

185) , and applied its proceeds entirely for himself. Mr. 
Kimmel’s bookkeeper maintained full and complete records 
of the financial dealings between appellant and Mrs. Camp¬ 
bell (Tr. 600) and these records were all produced in Court. 

In February of 1942, there began the last period of Mrs. j 
Campbell’s employment by appellant, and this ended on 
September 30, 1942. Prior to this appellee had obtained 
carpentry work around Washington, and it was felt that 
if Mrs. Campbell could work for appellant, the family could 
be near one another. (Tr. 573-574). Mr. Kimmel was ap- 
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proached about this, and he agreed to employ Mrs. Camp¬ 
bell at $300.00 per month, and to permit her, her three chil¬ 
dren and their nurse to live at the farm. (Tr. 576). The 
amount of the salary and the other conditions were pre¬ 
scribed by Mr. Campbell, (Tr. 376) who was to live in the 
City. 

Mr. Campbell obtained a room near the city, as herein¬ 
after mentioned, but visited the farm several times a week, 
spending the nights with his wife and partaking of Mr. 
Kimmel’s food. (Tr. 208; 771-773). This practice continued 
until the time of the termination of Mrs. Campbell’s serv¬ 
ices. When she was employed in February, it was under¬ 
stood that she would stay until after Mr. Kimmel’s daugh¬ 
ter and son, 15 and 13 years, respectively, had left for 
boarding school in September. (Tr. 578). 

At the time of Mrs. Campbell’s reemployment, Mr. Kim- 
mel was engaged in protracted patent litigation in New 
York City, (Tr. 574), and he and his partner, Mr. Crowell, 
had leased a rather large apartment there for the period 
of the trial. (Tr. 570-571). Mrs. Campbell waited upon Mr. 
Kimmel there for about two months, (Tr. 585), during 
which time she occupied the apartment along with two of 
her children, their nurse, Mr. Crowell, and on some week¬ 
ends, Mr. Kimmel’s two children. (Tr. 580). Mr. Campbell 
paid one visit there, (Tr. 581), staying all night with his 
wife, and during this New York period, Mrs. Campbell 
came to Washington on two occasions to spend nights with 
her husband. (Tr. 581). 

During this time, Mr. Kimmel was suffering from an 
acute hernia, and in May, 1942, was operated upon for this 
condition at Johns Hopkins Hospital in Baltimore, (Tr. 
767), Mrs. Campbell being the nurse in attendance. (Tr. 
588). He was incapacitated for some time both before and 
after the operation, (Tr. 607), and Mrs. Campbell’s nursing 
services were needed on this account, as well as for mas¬ 
sage purposes which had continued throughout. 



6 


Just prior to undergoing the operation, Mr. Kimmel exe¬ 
cuted at the hospital a codicil to his will naming Mrs. Camp¬ 
bell as substitute trustee thereunder, and authorizing his 
trustees to enter into an agreement with her to become care¬ 
taker of his farm and in connection therewith, to occupy 
the main residence as a home and to conduct the farm for 
profit until his daughter reached the age of 21 years, or 
longer if necessary. The trustees were directed to pay Mrs. 
Campbell compensation of $200.00 per month. (Tr. 145- 
146B). Mrs. Campbell made no secret of this codicil, but 
promptly showed it to her husband after she returned from 
the hospital. (Tr. 330-331). Mr. Kimmel explained in his 
testimony that he expected the entire Campbell family to 
benefit from this provision. (Tr. 590-591). Mr. Campbell 
removed this codicil surreptitiously from Mr. KimmePs 
farm (Tr. 332) so that his lawyer, Choate, could make a 
copy of it, and followed the practice of snooping for and 
removing other pieces of alleged evidence on occasions when 
he visited the farm and slept with his wife there. (Tr. 209). 

When the Campbells came north in February, 1942, ap¬ 
pellee went to live with a distant relative of his wife’s, one 
Bill Smithwick, in that part of Maryland which borders on 
the eastern boundary of the District. (Tr. 820). Campbell 
soon began discussing with Smithwick his plan to sue Mr. 
Kimmel for damages for alienating his wife’s affections, 
(Tr. 827), but when Smithwick would press Campbell for 
his proof, the latter indicated that he had none. (Tr. 828). 
This seemed so dubious to Smithwick that he declared to 
Campbell that it looked like blackmail to him. (Tr. 828). 
During this time Campbell was consulting gypsy fortune 
tellers and “making medicine” with them for the purpose 
of causing Mr. Kimmel to “pay off.” (Tr. 842). 

Campbell left Smithwick’s home after several months 
and moved to a room at 1235 W Street, S. E. (Tr. 248-249), 
where he met a “runner” for a disbarred lawyer who had 
gained the reputation of being a blackmailer. (Tr. 646-647; 
979). This man brought the disbarred lawyer over to see 
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Campbell, and thereafter the disbarred lawyer introduced 
Campbell to a lawyer, now deceased, named Choate, who 
eventually filed this suit. (Tr. 249-250). Conferences were 
held between Campbell and the two lawyers, and one of 
appellant’s witnesses, now an inmate of the Baltimore Peni¬ 
tentiary but formerly residing at the W Street address, 
narrated ugly details of advice which the disbarred lawyer 
gave Campbell in laying plans to mulct appellant out of a 
large sum of money. (Tr. 986-987). 

Mr. Kimmel was “tipped-off” regarding this blackmail 
plot by the landlady of the W Street house, and on October 
1, 1942, upon his return from a business trip and finding 
that Mrs. Campbell had overstayed her time at the farm due 
to illness of her children, appellant told her of the informa¬ 
tion which he had received, and ordered her to leave at 
once. (Tr. 645). Mr. Crowell, Mr. Kimmel’s partner, drove 
her to her husband’s place of abode (Tr. 648) and she spent 
the night in his room there. Next day, the Campbell chil¬ 
dren were brought there, and that evening, Campbell pre¬ 
vailed upon his wife to visit his lawyer, Choate, at the 
latter’s apartment. (Tr. 285). A controversy arose there 
between Mrs. Campbell and Choate, two versions of the 
incident having been recited by the opposing sides. One 
story was that Choate was trying to enlist Mrs. Campbell’s 
cooperation in the successful prosecution of the alienation 
claim, (Tr. 659), while the other was that he was attempting 
a reconciliation. (Tr. 286). The latter seems quite unlikely, 
since no reconciliation was necessary at that point, Mrs. 
Campbell having returned to her husband. 

It should be stated at this point that for sometime prior 
to September 30, 1942, Mrs. Campbell had been urging 
appellee to find a place for them and their children to live 
when her employment at the farm was at an end, but Camp¬ 
bell failed to make any arrangements in this connection, 
(Tr. 783), claiming at the trial that he did not think his 
wife intended to leave Mr. Kimmel. (Tr. 239). While Camp¬ 
bell also claimed that he asked his wife to leave the farm 


8 


during the summer of 1942, (Tr. 237), a portion of a letter 
was produced, written by him to her, in which he pointed 
out her obligation to fulfill her contract with appellant. 
(Tr. 246). 

Mr. Campbell refused to live with his wife, and within 
the next two days, she returned to Florida with the children. 
(Tr. 307-308.) She came back to Washington during Octo¬ 
ber, 1942 (Tr. 309), and sought but failed to effect a recon¬ 
ciliation with her husband, and "when she left again in No¬ 
vember, this suit was filed. (Tr. 312.) 

At the time of the trial, Mrs. Campbell and the children 
were occupying the family property in Florida and, appar¬ 
ently, had done so since November, 1942. (Tr. 232). Camp¬ 
bell had visited his children there, (Tr. 233), but he refused 
to make it his home. He said that he thought his wife 
would take him back, but he was unwilling. (Tr. 234-235). 
He was drafted into the Army—he claims at the insistence 
of his wife—and was sent overseas, being discharged in 
December, 1945. (Tr. 392). He filed suit in January, 1946, 
in this District for divorce upon the ground of desertion 
for two or more years, and that case is still pending. (Tr. 
395). 

The plaintiff was his sole witness in his case in chief 
and he called Mrs. Choate, the widow of the deceased law¬ 
yer mentioned above, as his only rebuttal witness. Mr. 
Kimmel testified in his own behalf and adduced, either by 
deposition or by personal appearance, fifteen other wit¬ 
nesses. Neither side called Mrs. Campbell, nor took her 
deposition. The trial consumed several weeks time, and 
was presided over by Mr. Justice Goldsborough. 

Appellee contended that appellant deliberately lured his 
wife away from him and seduced her; while appellant 
claimed that he simply availed himself of the efficient nurs¬ 
ing and managerial services of Mrs. Campbell, the appellee 
all the time enjoying appellant’s generosity and Mrs. Camp¬ 
bell’s marital relations, and that the alienation claim was a 
blackmail scheme to mulct the appellant out of a large sum 
of money. 
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The foregoing is purposely not made as a detailed narra¬ 
tive, but as a brief sketch of salient events described in the 
testimony in order to acquaint the Court with the general 
picture. In some instances, where there was a conflict in 
the testimony as to a given incident, appellant’s evidence 
has been repeated, but many of the recited facts were not 
in dispute. While appellant and his counsel strongly dis¬ 
agree with the jury’s verdict, this appeal does not require 
a minute examination of the evidence, and this accounts 
for the foregoing treatment of the Statement of Facts. It 
is firmly believed that errors and other conduct of the trial 
judge were responsible for prejudicing the jury against 
the appellant’s version of the case, and in favor of the 
appellee, and that but for such errors and conduct, the 
entire verdict would have been for the appellant. 

STATEMENT OF POINTS 

1. The Court erred in not allowing appellant to cross- 
examine the appellee as to the latter’s seeking advice of 
Gypsy fortune-tellers as to whether he should bring this 
suit. 

2. The trial judge manifested a prejudicial attitude 
against the appellant’s defense by stating at the Bench and 
out of the presence of the jury that if he were in the place 
of counsel for the appellant he would take the mind of the 
jury off the case. 

3. The Court erred in failing to strike out testimony of 
the appellee which was given on cross-examination and 
was not responsive to any pending question and was hear¬ 
say, namely, “Later I got word through the Miami Beach 
(Draft Board) that she (Mrs. Campbell) put me in the 
Army.” 

4. The Court erred in stating in the presence of the jury 
that he had no reason to doubt the truth of the hearsay 
statement quoted in the next preceding paragraph. 
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5. The Court erred in permitting the appellee upon cross- 
examination to answer almost without restriction, at one 
point reciting a conversation with his commanding officer 
out of the presence of the appellant regarding Mrs. Camp¬ 
bell's purpose in visiting appellee, and the law suit which 
appellee had filed against appellant, and what his command¬ 
ing officer said to him about the matter. 

6. The Court erred in receiving in evidence at the re¬ 
quest of appellee a certified copy of an affidavit which Mrs. 
Campbell is purported to have submitted to appellee’s 
Draft Board in Florida without any showing as to whether 
such affidavit was submitted voluntarily by Mrs. Campbell 
or because the Board required her to explain her husband’s 
marital status. 

7. The Court erred in refusing to permit the appellant 
to place in evidence a letter (Defendant’s Exhibit 13 for 
identification) which he had written to appellee on March 
5, 1941 explaining in detail the relations between appel¬ 
lant and Mr. and Mrs. Campbell and particularly as to why 
he would not permit Mr. Campbell to live on his farm. 

8. The trial judge indicated prejudice against the appel¬ 
lant by stating to appellant’s counsel at the Bench and out 
of the presence of the jury that if he interrogated the wit¬ 
ness Smithwick in a certain manner and received a certain 
answer, he (the Court) would tell the jury not to believe 
anything the witness said; and when appellant’s counsel 
later referred to such threat, the Court informed counsel 
that he did not know what he would tell the jury, but he was 
sure that he would not let counsel pursue the matter in such 
a way as to permit counsel to “wiggle out of it.” 

9. The Court erred in permitting counsel for the appel¬ 
lee on cross-examination of appellant’s witness Crowell, 
to ask the witness whether a former nurse of Mr. KimmePs, 
named Mrs. Dowell, and her husband had not separated 
because of Mr. Kimmel. 
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10. The trial judge indicated his prejudice against the 
appellant at the Bench and out of the presence of the jury 
during a colloquy regarding the foregoing by referring 
to the defense as a “smoke-screen.” 

11. The Court erred in accusing counsel for the appel¬ 
lant of “kidding the jury” at a time when counsel and the 
Court were having a discussion in the presence of the jury 
as to the effect of a certain stock transaction. 

12. The trial judge indicated his prejudice against the 
appellant when, at the Bench and out of the presence of 
the jury, he stated to appellant’s counsel that he (counsel) 
could not have been in good faith in taking the position 
which he did with the Court regarding such stock trans¬ 
action. 

13. The Court erred in improperly commenting to the 
jury upon a phase of the closing argument of counsel for 
the appellant. 

14. The trial judge indicated his prejudice against the 
appellant’s case when, at the Bench and out of the hearing 
of the jury, and after his charge was completed and counsel 
for the appellant was complaining about the above-men¬ 
tioned comment to the jury, the Judge stated to the counsel 
that the phase of his argument, referred to in the next pre¬ 
ceding paragraph, was “rotten from the start.” 

15. The trial judge was prejudiced against the appellant 
and his defense as the result of which appellant did not 
receive a fair trial and his counsel was unduly harassed 
by the Court in the course thereof to the great detriment 
of the appellant. 

SUMMARY OF ARGUMENT 

It is respectfully and earnestly submitted that the judg¬ 
ment in this case should be reversed and a new trial ordered 
upon two grounds generally stated, namely, (1) errors of 
the trial judge in ruling upon the admissibility of evidence 
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and extent of cross-examination, and (2) conduct and state¬ 
ments of the trial judge, both in and out of the presence or 
hearing of the jury which greatly prejudiced the appel¬ 
lant’s defense. 

Points numbered 1, 3, 5, 6, 7, 9 in the foregoing STATE¬ 
MENT OF POINTS relate to the former, while those num¬ 
bered 2, 4, 8, 10, 11, 12, 13, 14 and 15 support the latter 
category. 

As to rulings upon the admissibility of evidence 
and extent of cross-examination: 

(a) In addition to a denial of any wrongdoing, one of 
appellant’s defenses was that appellee did not believe in 
his cause of action. Since appellee was running to Gypsy 
fortune-tellers and “making medicine” with them, appel¬ 
lant should have been permitted to inquire of appellee 
about this. 

(b) Upon the cross-examination of Mr. Campbell, ap¬ 
pellant’s counsel was asking the witness about the where¬ 
abouts of his wife when she returned to Washington in Oc¬ 
tober, 1942, and this question was asked: “Isn’t it a fact 
that she remained up here in Washington for about a 
month?” The witness answered this question and then 
continued by quoting his wife as threatening to put him in 
the Army by way of the draft. Then, suddenly, the witness 
added “Later I got word through the Miami Beach (Draft 
Board) that she put me in the Army.” This was plainly 
not responsive; it was hearsay; and it was highly pre¬ 
judicial since, if believed by the jury, it was evidence that 
Mrs. Campbell had lost her affection for appellee. 

(c) Upon the cross-examination of Mr. Campbell, ap¬ 

pellant’s counsel asked the witness: “Did your wife visit 
you at the camp in October, where you were stationed after 
you were inducted into the Army?” Mr. Campbell started 
to respond as follows: “She wrote me a letter-”. Ap¬ 

pellant’s counsel indicated that the witness was not re- 
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sponding, and the witness said: “Yes, she was there.” Upon 
being asked by appellant’s counsel if he wanted to make an 
explanation, witness began a lengthy statement about his 
wife coming to the camp with their daughter. When the 
witness started to narrate a conversation with his com¬ 
manding officer, counsel objected, but was overruled by the 
trial judge who lectured him as to the right of the witness 
to “make a reasonable explanation.” Thereupon, the wit¬ 
ness was permitted to quote prejudicial language of the 
commanding officer sympathizing with appellee and advis¬ 
ing him to protect himself against the motives of his wife. 
This attitude of the Court in permitting the appellee to 
testify ad libidum is typical of many such instances during 
the cross-examination of appellee. 

(d) In the re-direct examination of Mr. Campbell by 
his counsel, the witness was shown his exhibit No. 18, be¬ 
ing a certified copy of an affidavit of Mrs. Campbell coming 
from the files of the Miami Draft Board, in winch the 
affiant swore that her husband was not supporting her or 
their children. Mr. Campbell identified the document as 
an affidavit his wife made down at his draft board, and 
then added: “to put me in the Army.” Appellant objected 
to the document upon the ground that there was no show¬ 
ing whether it was filed voluntarily or because the draft 
board required an explanation as to Mr. Campbell’s true 
marital status. Appellant further argued that he had no 
way, in the middle of the trial, to clarify such a situation, 
and urged that the document should not be received unless 
appellee was prepared to establish that it was filed voluntar¬ 
ily. While the trial judge struck out the above-quoted 
answer which the witness gratuitously volunteered, he per¬ 
mitted the document to be received in evidence. This was 
highly prejudicial, especially in view of the hearsay which 
had previously gone in, as described in (b) above. 

(e) Mr. Campbell, upon direct examination, had criti¬ 
cised Mr. Kimmel’s attitude toward him from time to time, 
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and had referred to a letter that appellant had written him 
upon the subject. In order to rebut or explain this, Mr. 
Kimmel, in the course of his direct examination, identified 
the letter which he had written Mr. Campbell on March 5, 
1941. This letter fully discussed the relationships between 
the Campbells and Mr. Kimmel and explained the latter’s 
attitude. The Court refused to admit this letter. Since 
appellant’s motives and intentions during the more than 
four years were freely shown by the appellee, this letter, 
written in the course thereof, was surely relevant as being 
a contemporaneous explanation of Mr. Kimmel’s state of 
mind. Moreover, the matter of the letter was opened up 
by the appellee himself. 

(f) Upon the cross-examination of Mr. Kimmel’s law 
partner, Mr. Crowell, appellee’s counsel asked if a former 
nurse of appellant, named Mrs. Dowell, and her husband, 
had not been separated because of Mr. Kimmel. The Court 
refused to strike this question. By this action, the Court 
approved this line of inquiry and this had the effect of 
placing a wholly irrelevant and prejudicial matter before 
the jury. 

As to conduct and statements of the trial judge, both 
in and out of the presence or hearing of the jury which 
greatly prejudiced the appellant's defense: 

(g) While counsel were at the Bench discussing (a), 
above, the trial judge said such testimony regarding Gypsy 
fortune-tellers might take the jury’s mind off the case. Ap¬ 
pellant’s counsel replied that he did not want to do that, 
whereupon, the Court volunteered that he would if he 
were in counsel’s place. Standing alone, this might ap¬ 
pear to be merely a facetious remark of the trial judge, 
but it was the beginning of a series of events which dis¬ 
closed an attitude that was not impartial and that was an¬ 
tagonistic to appellant and his defense. 

(h) It was highly prejudicial to the appellant for the 
Court to say in the presence of the jury that he had no 
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reason to doubt the truth of the hearsay referred to in 
(b) above. 

(i) The colloquy occurring on pages 861-870 of the Tran¬ 
script (App. 142-148) and briefly described in paragraph 
numbered 8 of the STATEMENT OF POINTS, reflects, it 
is submitted, another example of the trial judge’s animosity 
toward appellant’s defense. No paraphrase can describe 
this incident as well as a reading of the actual language 
of the Court. 

(j) During the colloquy at the Bench regarding the nurse, 
Mrs. Dowell, referred to in (f) above, the trial judge de¬ 
scribed appellant’s defense as a “ smoke-screen.” Here 
again, appellant frankly states that, standing alone, this 
would not appear to be very serious, but it is cited to this 
Honorable Court as another example of the trial judge’s 
attitude toward appellant, especially when read with other 
portions of the context in which it appears. 

(k) In the presence of the jury, the trial judge accused 
appellant’s counsel of “kidding” the jury. This is one of 
the most serious errors complained of on this appeal. The 
discussion between the Court and counsel was as to when a 
loss occurs upon a certain stock transaction. Appellant 
believes that his counsel was arguing accurately, but, con¬ 
ceding, arguendo, that he was not, the remark of the judge 
was not justified and was very prejudicial. The members 
of the jury did not know Mr. Wilson, and they must have' 
had the impression, from the attitude of the Court toward 
him, that he was trying to mislead them. If the integrity 
of a litigant’s counsel is improperly assailed by a trial 
judge, how can the client expect to receive fair treatment 
at the hands of the jurors? 

(l) After the foregoing incident occurred in the presence 
of the jury, counsel approached the Bench and appellant’s 
attorney moved for a mistrial. In the course of this dis¬ 
cussion, the trial judge stated that counsel could not be 
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acting in good faith, and declined further to discuss the 
principle involved. The Court repeated that counsel was 
trying to kid the jury, and that he was justified in so tell¬ 
ing them. This colloquy is confirmatory of the judge’s at¬ 
titude as previously displayed to the jury. 

(m) The complaint, as originally filed, contained no al¬ 
legation of adultery. It was otherwise drawn in very great 
detail, and was personally signed by the appellee who tes¬ 
tified that he read it over before it was filed. Two years 
later, at pre-trial, it was amended by the following: “On 
numerous dates between 1938 and 1942 the said George P. 
Kimmel did commit adultery with Flora Mae Campbell.” 
There was no evidence that the appellee learned any fact 
after the filing of the complaint which would have prompted 
this amendment. 

In the final argument of appellant’s counsel, he con¬ 
tended that there was no evidence of adultery, and that ap¬ 
pellee could not have felt that there was when he filed 
suit, otherwise he would have charged it. At the outset 
of his charge to the jury, the trial judge commented criti¬ 
cally upon this argument, telling the jury that Mr. Camp¬ 
bell may have told his original counsel that he thought there 
were adulterous relations, but his attorney would not neces¬ 
sarily have to make a specific allegation because, under an 
allegation of alienation of affections, adultery could be 
proved. This is an argument that appellee’s counsel could 
have made to the jury, but it was prejudicial for the trial 
judge to assume certain hypotheses for the benefit of the 
appellee and submit them to the jury as being the Court’s 
viewpoint; and such comment exceeded the prerogative of 
a Federal judge. 

(n) When appellant’s counsel excepted to the forego¬ 
ing at the Bench at the conclusion of the entire charge, 
the trial judge told appellant’s counsel that he thought his 
argument “was just as unfair as it could be. Now it 
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would not have impressed the lawyer or judge at all, they 
would know it was rotten from the start. * # * * *”. 

The trial judge’s comment to the jury was improper; 
and his comment at the Bench indicated considerable feel¬ 
ing in the matter;-much more so than a trial judge, 

acting impartially, would have displayed under the same 
circumstances. 

(o) The fifteenth paragraph of the STATEMENT OF 
POINTS is intended to be a summarization of those which 
preceded it. Both appellant and his counsel feel that the 
defense did not receive a fair trial because the conduct of 
the trial judge was such that it must have had a prejudicial 
effect upon the jury. 

In the last minute of the trial, when counsel were at the 
Bench and appellant’s attorney was taking an exception 
to a portion of the Court’s charge to the jury, the follow¬ 
ing occurred: 

“THE COURT: I do not see any difficulty about it 
in the connection in which it was used, do you (address¬ 
ing Mr. Campbell’s attorney, Mr. Barker)? 

“MR. BARKER: No. 

“MR. WILSON: I think it is improper. 

“THE COURT (addressing Mr. Barker): If you 
do, you can say so, there is no use getting error in the 
record.” 

ARGUMENT 

I 

THE TRIAL JUDGE ERRED IN RULINGS UPON THE 
ADMISSIBILITY OF EVIDENCE AND EXTENT OF 
CROSS-EXAMINATION. 

1. 1 Appellant put in issue the good faith of the appellee 
in maintaining this suit and he was prepared to establish, 
upon the cross-examination of appellee, that appellee had 
been running to Gypsy fortune-tellers for advice as to 

1 This is the first paragraph of the Statement of Points, and para¬ 
graph (a) of the Summary of Argument. 
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whether he had a cause of action against appellant. (App. 
83). 

The trial judge ruled that inquiries could not be made of 
the appellee along this line. It is submitted that this was 
error since these questions were relevant and it was im¬ 
proper to preclude appellant from asking them. Later in 
the trial, during the direct examination of appellant’s wit¬ 
ness, Smithwick, the Court, over the objection of appellee’s 
counsel, permitted appellant to develop that appellee had 
“made medicine” with the Gypsies for the purpose, some¬ 
how, of prevailing upon appellant to pay the appellee a 
large sum of money. At that time the trial judge drew a 
distinction between the line of inquiry which was attempted 
upon the cross-examination of appellee and the questions 
which were then being asked of the witness, Smithwick. 
(App. 132). It is submitted that there is no basis for 
distinction between these two lines of inquiry, and that 
appellee should have been subjected to questioning as to 
what motivated such conduct on his part. 

2. 2 Further, in the course of the cross-examination of 
appellee, appellant’s counsel asked the following question: 

“Isn’t it a fact that she (Mrs. Campbell) remained 
up here in Washington for about a month?” (App. 
84). 

The witness endeavored to fix the time that his wife left 
Washington by recalling a telephone call that he received 
from her, and he continued testifying by quoting Mrs. 
Campbell and himself in the telephone conversation with 
respect to his going into the Army. Then suddenly his an¬ 
swer veered off with the following: 

“Later I got word through the Miami Beach (Draft 
Board) that she put me in the Army. This came up 
-.” (App. 85). 

2 This is the third paragraph of the Statement of Points, and para¬ 
graph (b) of the Summary of Argument. 
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Appellant’s counsel immediately objected to the last 
quoted statement, saying that he did not ask a question 
which required that kind of an answer. The Court over¬ 
ruled the objection, stating that he thought it was proper 
to receive the answer. 

Appellant submits that the answer -was not invited by the 
question, and it was plainly hearsay. This witness was 
actually testifying that somebody told him that his wife 
had been responsible for putting him in the Army. The 
answer complained of was undoubtedly prejudicial, and it 
was error not to have stricken it. 

3. 3 Further, in the cross-examination of the appellee the 
appellant’s counsel asked the following question: 

“All right, sir. Did your wife visit you at the camp 
in October, where you were stationed after you were 
inducted into the Army?” (App. 8(5). 

The witness answered in the affirmative, and having indi¬ 
cated that he wanted to say something else, counsel asked 
him if he wanted to make an explanation. Thereupon the 
witness began to tell about a letter which his wife hadj 
written him and of a telegram which he sent in reply and 
he began to describe her motives. Thereafter the witness 
began telling about his wife coming to the Camp and then 
he quoted a conversation between his commanding officer 
and himself. This was objected to by the appellant, but 
the Court overruled the objection stating: 

“THE COURT: Mr. Wilson, the rules of evidence 
are supposed to be, of course, construed in a rational 
way. I think that when the matter is brought up, this 
witness has a right to tell and make a reasonable ex¬ 
planation. If it is true, that is a matter for the jury 
to pass upon, as to what happened, but in any event, I 
am sure he should, and I am not disposed to stop him. ’ ’ 
(App. 88). 

3 This is the fifth paragraph of the Statement of Points, and para¬ 
graph (c) of the Summary of Argument. 
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The witness then quoted his commanding officer as saying 
that he did not blame him for being cautious where his wife 
was concerned; that he should have a witness any time his 
wife was with him to be sure that he was being protected. 
He then narrated the visit of his wife and the precaution 
which he took and he concluded by volunteering the fol¬ 
lowing: 

“I was not going to take any chances with her. So 
many things came up in this thing that I had to take 
care of myself, the best way I could.” (App. S9). 

It is submitted that it was error for the trial judge to 
give the appellee a free rein to make any explanation what¬ 
soever that he saw tit, whether it was the quotation of a 
third party or an explanation of his own personal feelings 
and suspicions, neither of which could be competent testi¬ 
mony and both of which would simply tend to gain sym¬ 
pathy from the jury. 

4. 4 There was received in evidence at the instance of 
appellee a certified copy of an affidavit of Mrs. Campbell 
obtained from the files of the Miami Draft Board. This 
affidavit stated that she was the wife of Mr. Campbell, 
mother of their three children and that Mr. Campbell had 
contributed nothing to their support since February 12, 
1942. (App. 100). 

Appellant objected to this affidavit, one of the grounds 
being that the mute piece of paper should not be received 
in evidence without some accompanying explanation from 
the Draft Board as to whether it was voluntarily filed by 
Mrs. Campbell or whether the Board had sent for her and 
required an explanation as to the marital status of her 
husband. There is a great deal of difference between these 
two things. If Mrs. Campbell voluntarily filed the affida¬ 
vit, it was some evidence that her affections had been alien¬ 
ated; while, on the other hand, if the Draft Board had 
compelled this disclosure, no such inference could be drawn. 

4 This is the sixth paragraph of the Statement of Points, and para¬ 
graph (d) of the Summary of Argument. 
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Aside from the question of the proper authentication of 
the copy, appellant submits that the Court should have re¬ 
quired that the appellee establish through the Draft Board 
the circumstances under which the affidavit was filed. Ap¬ 
pellee knew that he had this evidence in advance of the trial 
and he was in a position conveniently to secure whatever 
accompanying testimony was required. On the other hand 
appellant was taken completely by surprise in the midst of 
the trial and had no practical way of determining the exact 
situation. 

The mere fact that an official record is duly authenticated 
is not the sole hurdle for its admission in evidence. In 
fact, this document did not comply with Rule 44a of the 
Federal Rules of Civil Procedure, in that it was not accom¬ 
panied with a certificate that the attesting officer had the 
legal custody of the record, and therefore it was not eligible 
for use. Objection of inadequate exemplification was 
made by the appellant, and is relied upon at this time, but 
appellant presses even more strongly his contention that 
the use of the mute record required the jury to speculate 
concerning it. First, it would be permitted to infer that the 
document was voluntarily submitted, and then it might infer 
therefrom that Mrs. Campbell’s affections were alienated, 
otherwise she would not have filed it. In other words, the 
jury is called upon to pile one inference on top of another 
in order to make the use of the affidavit which the appellee 
sought. This is not proper. See Levy v. Vaughan, 42 
App. D. C., 146, 160; Kenney v. Washington Properties, 76 
U. S. App. D. C. 43, 46, 128 F. 2d. 612. 

5. 5 During the direct examination of appellant he was 
asked the following question: 

“Now, upon this subject of your attitude toward Mr. 
Campbell, I want to ask you whether you had had occa¬ 
sion previously to write to Mr. Campbell with respect 
to his living and working on the farm.” (App. 110). 

5 This is the seventh paragraph of the Statement of Points, and para¬ 
graph (e) of the Summary of Argument. 



22 


To this question appellant answered in the affirmative 
and he fixed the time of writing to him as being when he 
was at a sanitarium in Florida in February 1941. Not hav¬ 
ing a copy of the letter, request was made upon the appellee 
to produce it, -which was done, the letter being dated March 
5, 1941 and being marked as appellant’s Exhibit No. 13 
for identification. (App. Ill, 119). 

After appellant identified his signature upon the letter, 
it -was offered in evidence. Appellee’s counsel objected to 
it upon the ground that is was a self-serving declaration. 
(App. 111). The Court sustained the objection, volunteer¬ 
ing as an additional ground that the letter contained ref¬ 
erences to appellee’s relations with a “redheaded woman,” 
and that this was an indirect way of saying that this woman 
and not the defendant was the cause of any alienation of 
affections. 

No citation of authority is needed to support the propo¬ 
sition that the motives and intentions of a defendant are in 
issue in an alienation of affections’ case; and there can be 
no doubt that appellee lost no opportunity in the course of 
the trial to attempt to establish as wrongful the conduct 
of appellant. These things being in issue, it was quite 
proper for the appellant to have an opportunity to rebut 
them, making such explanations of his conduct as were* 
available to him. Mutual Life Ins . Co. v. Hillman, 145 U. S. 
2S5, 36 L. Ed. 706. 

After Mr. Campbell identified and put in evidence as his 
Exhibit 6 a letter which his wife received from Mr. Kimmel 
in April 1941, (App. 46-48), the witness proceeded to 
narrate appellant’s efforts to get Mrs. Campbell to come up 
to his farm, and in answer to a question from the Court, Mr. 
Campbell testified as follows (App. 54): 

“Because I had told Mr. Kimmel the last time I 
was on the farm that I didn’t (want) her up there; 
that I was tired of working with him, and my conver¬ 
sation with him then. He knew good and well that I 
was tired of the way things were going on, and he knew 
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that by the conversation that we had had together, 
and there is a letter there, that he wrote to me stating 
that he didn’t want me on the farm. (Italics supplied). 

“I think that was in the summer. There was no 
doubt in my mind that he didn’t want me up there; 
there was no doubt at all how he felt about it, so when 
he offered this 1942 Plymouth-.” (Italics supplied). 

It will thus be seen from the foregoing that Mr. Campbell 
referred to the very letter which is now in question, and 
he firmly stated to the jury that Mr. Kimmel did not want 
him at the farm. Consequently, if for no other reason, this 
letter is quite properly admissible in relation to the subject 
matter which Mr. Campbell opened up by the above-quoted 
remarks. 

In addition, the letter is part of the res gestae and is ad¬ 
missible as such. The period covered by the alienation, as 
set by the appellee himself, began with the spring of 1938 
and ended with the fall of 1942. The letter in question was 
written near the middle of this period and certainly related 
to the very conduct of which the appellee was accusing the 
appellant. Thus, being a part of the res gestae, it is ad¬ 
missible even should it be self-serving. See Traver Vu 
Smolik 43 App. D. C. 150, 154; 27 Am. Jur. Section 558 
(p. 157); and 3 Wigmore on Evidence (2nd Edition), Sec¬ 
tion 1732, pp. 711-714. 

Surely, appellant would have had a right to narrate a 
conversation between himself and appellee which might have 
explained why he did not want appellee at his farm, etc., 
and if this be so, why should the evidence be inadmissible 
simply because it was contained in a letter which appellant 
sent to the appellee. It was obviously received, since it 
was appellee who produced the document in Court and first 
mentioned it in the trial in his testimony quoted above. 

Another reason assigned by the judge for denying ad¬ 
missibility to the letter was that it contained a reference 
to relations of appellee and a redheaded woman, and that 
such was irrelevant. In the first place, it was not irrelevant 
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if appellant elected to inject such evidence into the case, 
because it would be quite pertinent to the question as to 
what was the cause of the separation between Mr. and 
Mrs. Campbell. But aside from that, the law is that it is 
not error to admit competent evidence because of the fact 
that it incidentally reveals something that might not be 
allowed to be proved independently. See Means v. United 
States, 62 App. D. C. 118, 65 F (2d) 206. 

6. 6 During the cross-examination of Mr. Crowell who is 
Mr. Kimmel’s law partner, appellee’s counsel inquired 
whether Mrs. Dowell, a former nurse of appellant and her 
husband were separated over appellant. (App. 155). This 
was objected to by appellant, but the Court overruled the 
objection, stating amongst other things within the hearing 
of the jury “that testimony about nurses in this particular 
case is legitimate.” It then developed, by the statement 
of appellee’s counsel, apparently in the form of another 
question, that Mr. Dowell testified to this fact at an earlier 
trial between Mr. Kimmel and the airline which was re¬ 
sponsible for his back injuries. 

During further cross-examination of this witness, the 
Court called counsel to the Bench, and after conferring with 
them, ruled that he would strike out the question as to how 
Mr. Dowell had testified, but would not disturb the other 
question. He thereupon stated to the jury as follows: 
(App. 162): 

“THE COURT: Gentlemen, the witness was asked 
whether or not at a previous trial, and I presume it 
was when the airplane accident occurred, at the time 
he was suffering from the airplane accident, this wit¬ 
ness was asked whether or not a nurse by the name of 
Dowdell and her husband did not separate on account of 
Mr. Kimmel, and the witness said he didn’t know any¬ 
thing about it, is that right- 

“THE WITNESS: I said that was not true. 

“THE COURT: You said that was not true. 


6 This is the ninth paragraph of the Statement of Points, and para¬ 
graph (f) of the Summary of Argument. 
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“Now, the Court does not strike that question out— 
it is not stricken. There was another question asked 
as to whether or not Dowell did not state at the trial 
that he and his wife had separated on account of this 
defendant, Mr. Kimmel. 

“Now that question was improper, and that is 
stricken from the record.” 

It will be noted that the foregoing statement on the part 
of the Court had the effect of emphasizing counsel’s in¬ 
quiry as to whether Mr. and Mrs. Dowell had not separated 
over Mr. Kimmel. 

It is submitted that evidence or even questions as to 
whether appellant caused the separation of another nurse 
and her husband were not only irrelevant but were highly 
prejudicial. The fact that Mr. Crowell and Mrs. Dowell 
denied it (Tr. 1371-1372) does not offset the damaging 
effect both of asking the question and of the Court’s ap¬ 
proving the asking of the question. 

Appellant had the right to prove that he had previously 
employed nurses to massage his back in order to show that 
he had not created this course of treatment in order to find 
an excuse to employ Mrs. Campbell; but this does not open 
the door, as the trial judge apparently thought it did, to 
permit the appellee to try to show that appellant caused a 
break in another nurse’s family. This was improper under 
the rule of res inter alios acta; Traver v. Smolik, 43 App. 
D. C., 150,154; Boosalis v. Crawford, 69 App. D. C. 141, 99 
F. 2d. 374; and it does not take much persuasion to estab¬ 
lish that turning the jury’s mind in that direction would be 
very hurtful to appellant, even though the charge was not 
true and was denied. As we said above, the Court’s ap¬ 
proval of the asking of such a question plainly is very harm¬ 
ful, especially in the manner in which he did it. If the Court 
had stricken the question, damage might even have oc¬ 
curred from merely asking it, but probably no complaint 
could be made regarding it; but for the Court not only to 
have allowed it, but also to have singled it out in his state- 
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ment to the jury and, in effect, approve it, did irreparable 
harm to the appellant. 


n 

THE TRIAL JUDGE ON NUMEROUS OCCASIONS 
MANIFESTED A PREJUDICIAL ATTITUDE 
AGAINST THE APPELLANT AND HIS DEFENSE. 

It is difficult to transplant to an appellate Court the 
atmosphere of a trial court room, but appellant seeks to do 
so in this case for the purpose of demonstrating that the 
trial judge was prejudiced against him and his defense and 
manifested this prejudice on numerous occasions. To sup¬ 
port this charge, appellant relies upon instances of conduct 
and of statements by the trial judge occurring both in and 
out of the presence of the jury. Those which happened be¬ 
fore the jury are per se prejudicial, and things which trans¬ 
pired at the Bench and out of the hearing of the jury tend to 
confirm appellant’s contention that the judge’s attitude was 
plainly adverse to his side of the case. As this Court well 
realizes, degrees of vocal expression, facial expressions and 
other physical actions are not reflected in an inanimate 
transcript. Moreover, many incidents, well remembered by 
those who observed their occurrence, do not appear so ef¬ 
fective and vivid when read in the stenographer’s record 
as they did when they happened. Consequently, only those 
things which now bespeak their actuality can be presented 
to an appellate Court upon the claim that a trial judge 
acted unfairly. 

There are two matters which, standing alone, might be 
considered quite trivial, but they are called to the attention 
of this Honorable Court for the cumulative effect which 
they have with respect to appellant’s complaint that the 
trial judge manifested a prejudicial attitude toward him. 

1. 7 Even as early as the testimony of appellee who was 
the first witness of the trial, the judge appears to have 

7 This is the second paragraph of the Statement of Points, and para¬ 
graph (g) of the Summary of Argument. 




27 


formed a prejudice against the appellant. Evidently, he 
was convinced of the appellee’s case, for, during the cross- 
examination of this witness, he stated to counsel at the 
Bench that if he were in the place of appellant’s attorney, 
lie would take the mind of the jury off the case. (App. 83). 
In other words, that the appellee’s evidence was so convinc¬ 
ing that the jury’s attention should be diverted from it to 
some irrelevant matter. 

8. 8 This attitude was repeated during the trial. Two 
weeks later, when appellant’s witness, Mr. Crowell, was on 
the stand, the trial judge stated in the course of a colloquy 
at the Bench, that the defense was a “smoke-screen.” 
(App. 159). 

Place these two expressions alongside of other occur¬ 
rences during the trial, and appellant submits that they 
confirm his contention that the trial judge had his mind 
fixed against appellant and lost no opportunity to mani¬ 
fest it. 

3. 9 Appellant had taken the pre-trial deposition of Bill 
Smithwick, one of the witnesses whom he called at the trial. 
In the deposition, the following question and answer 
appear: 

Q “and he (Mr. Campbell) said that Mr. Kimmel was 
keeping his wife away from him—is that right? 

A “Yes, he told me that, too.” 

In his cross-examination of this witness, appellee’s coun¬ 
sel, Mr. Barker, asked Smithwick if he made the foregoing 
answer in his deposition. The witness responded that he 
did not remember saying that to Mr. Barker. (Tr. 851-853). 
The witness sought to make an explanation, but contrary 
to his attitude as displayed toward appellant’s counsel in 
many other instances, the trial judge would not permit the 

8 This is the tenth paragraph of the Statement of Points, and para¬ 
graph (j) of the Summary of Argument. 

9 This is the eighth paragraph of the Statement of Points, and para¬ 
graph (i) of the Summary of Argument. 
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witness to explain, whereupon, appellant noted an excep¬ 
tion (Tr. 854). 

Upon re-direct examination of the witness, appellant’s 
counsel endeavored to clarify the foregoing situation by 
asking the following question (App. 143): 

“Do you remember giving any testimony at the 
deposition that Mr. Kimmel was keeping his wife away 
from him?” 

Thereupon, the trial judge called counsel to the Bench; 
and rather than paraphrase the colloquy which ensued, this 
Court is respectfully referred to pages 144-148 of the 
Appendix for the exact text. Appellant respectfully sub¬ 
mits that the trial judge demonstrated again, during this 
episode, a partisan attitude. He referred to Smithwick as 
“an exceedingly willing witness”; his threat to tell the jury 
not to believe anything that the witness said, if he contra¬ 
dicted himself, was intemperate and non-judicial; and his 
assertion that he was not going to permit appellant’s coun¬ 
sel to pursue the matter in such a way as to let him “wiggle 
out of it”, showed plainly an antagonistic attitude toward 
appellant. Regardless of the merits of the controversy be¬ 
tween court and counsel during this incident, appellant 
submits that it further reflects a prejudicial demeanor that 
appeared at other times during the trial. 

4. 10 Again, during the cross-examination of the appellee 
the trial judge manifested partially for the appellee’s story 
when he gave approval in the presence of the jury to a 
hearsay statement that the appellee interjected in the course 
of one of his answers. Mr. Campbell volunteered that he 
got word through the Miami Beach Draft Board that his 
wife had caused him to be inducted into the Army. When 
appellant’s counsel objected to this hearsay, the Court 
responded that he did not have any criticism of the answer, 
if it be true, and lie had no reason to doubt it. (App. 85). 

10 This is the fourth paragraph of the Statement of Points, and para¬ 
graph (h) of the Summary of Argument. 
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The refusal of the Court to strike the hearsay statement 
is one of the errors assigned upon this appeal, and it is dis¬ 
cussed elsewhere in this brief. At this point appellant is 
complaining about the action of the trial judge in letting 
the jury know that he felt that the statement was true. 
There can be no doubt that any evidence to the effect that 
Mrs. Campbell voluntarily endeavored to have her husband 
inducted into the Army would indicate a loss of affection for 
him and, as well, an effort to impede her husband in the 
prosecution of this suit. Thus, such evidence, if believed by 
the jury, would weigh heavily in favor of the appellee’s case 
and against the appellant. For the trial judge to have ap¬ 
proved the certainty of this claim, and especially of the 
hearsay which sought to establish it, was surely to give the 
appellee an advantage before the jury to the great detri¬ 
ment of the appellant. 

Appellant felt that it was such a serious matter for the 
judge, so early in the trial, to have indicated so plainly to 
the jury his belief in the appellee’s story, that appellant 
moved for a mis-trial, and despite the fact that appellee’s 
counsel was willing to have the hearsay statement stricken, 
the judge ignored this and stubbornly adhered to his rul¬ 
ing. (App. 86). 

5. 11 As stated in paragraph (k) of the Summary of Argu¬ 
ment, ante, one of the most serious errors complained of on 
this appeal is the action of the trial judge in accusing appel¬ 
lant’s counsel, before the full view of the jury, of “kidding” 
them. It is obvious, from an examination of the record re¬ 
lating to this episode, that the court was plainly out of 
patience with appellant’s counsel and meant to convey the 
impression to the jury that counsel was purposely mislead¬ 
ing them. It is impossible adequately to reproduce the be¬ 
havior of the judge in connection with this incident, but it 
is believed that even a reading of the record itself will 
reflect to some extent the “heat” which punctuated the 
Court’s attitude in this matter. (App. 170-171). 

ii This is the eleventh paragraph of the Statement of Points, and 
paragraph (k) of the Summary of Argument. 


30 


The controversy which had arisen between the Court and 
appellant’s counsel was whether the appellant sustained a 
loss when he took over entirely the stock account of Mrs. 
Campbell which he had guaranteed at Hibbs and Company. 
While the account had been opened in Mrs. Campbell’s 
name, she could take no action whatever regarding it with¬ 
out appellant’s approval and consent. (Tr. 183-184). When 
her contract with appellant was concluded the latter part of 
September, 1942, she surrendered all her interest in the 
account and the stocks carried therein, and Mr. Kimmel took 
them over exclusively. (Tr. 184-185). At that time there 
was a “paper” loss, that is to say, the value of the stocks 
as of that time was less than their cost. However, Mr. Kim¬ 
mel did not dispose of the stocks at that time, but sold them 
during the following Spring at a profit over their actual 
cost. As appellant’s counsel was establishing, through Mr. 
Kimmel’s bookkeeper, the sale of the stocks in the Spring 
at a profit, the Court saw fit to interpose the observation 
that “the only interesting question so far as this case is 
concerned, (is) what his loss was at the time he took the 
stock over.” This seemed to appellant’s counsel an inac¬ 
curate statement of the principle involved, as well as an 
improper observation by the trial judge. Thereupon fol¬ 
lowed the exchange which began by the Court stating to 
counsel that he (counsel) had a very strange view of the 
market. This was followed by the Court’s observation that 
there could be no possible question about the point; that it 
was not worth while kidding the jury about a thing like 
that—directly addressing Mr. Wilson; and by the firm an¬ 
nouncement of the judge that he w*ould not permit it. It is 
true that when appellant’s counsel objected to the Court 
saying that he was trying to kid the jury, the judge stated 
that he only meant to say that counsel’s position was “per¬ 
fectly ridiculous”, but this hardly assuaged the sting of the 
first attack. 

6. 12 Appellant’s counsel felt that the trial judge had done 

This is the twelfth paragraph of the Statement of Points, and 
paragraph (1) of the Summary of Argument. 
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so much damage to his client that it was unwise to continue 
this exchange further in the presence of the jury, and he 
desisted, but in a moment or two he asked for permission 
to approach the Bench. A reading of the colloquy which 
ensued (App. 171-172) demonstrates not only that the trial 
judge meant what he said with respect to his improper 
remark in the presence of the jury, but he even went so far 
as to denounce the good faith of appellant’s counsel in rela¬ 
tion to the position which he had taken with respect to the 
stock transaction. When counsel moved for a mis-trial on 
the ground that what the judge had said to the jury was 
highly prejudicial to counsel personally, and was not justi¬ 
fied, the Court retorted that not only was it justified, but 
that what counsel did was not justified. 

It is interesting to analyze the proposal which the judge 
made to appellant’s counsel a few moments later when the 
attorneys were called to the Bench by the Court. (App. 172- 
173). Motivated either by a desire to overcome the condi¬ 
tion which he had created, or because he must have felt that 
appellant’s counsel was stupid, the Court said that he would 
“be glad” to tell the jury that they could take the stock 
transaction in either one of two ways, that it was either a 
loss to Mr. Kimmel or it was a gift to Mrs. Campbell. Mr. 
Wilson declined the Court’s “generosity”, stating that this 
was a fact for the jury to decide themselves. The Court’s 
temper and attitude are demonstrated by the tenor of his 
response. He stated that it w^as not a fact for the jury to 
decide because they may not be sufficiently skilled to under¬ 
stand the situation; that it was his clear duty to make 
them understand the situation, “and I am going to do it in 
this and every other instance—understand, don’t make any 
mistake about that * * 

It seems clear that appellant’s counsel was correct and 
the Court was wrong with respect to the stock-trading prin¬ 
ciple which was under discussion, but it is respectfully sub¬ 
mitted that even if the situation were reversed, the actions 
of the trial judge at this point were unjustified, were highly 
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improper, were not the demeanor of an impartial judge, and 
were unquestionably harmful not only to the appellant’s 
defense, but also to the standing of appellant’s counsel in 
the eyes of the jury, which was equally damaging to the 
appellant. It is only natural for a jury to have greater 
regard for the expressions of a judge than of counsel, and 
for the Court to denounce the arguments of counsel in the 
manner and with the obvious feeling reflected by the record, 
it must follow that the prejudicial damage which was done 
to the appellant was not only serious but irreparable under 
the circumstances. 

7. 13 In his charge to the jury the trial judge made a com¬ 
ment upon a portion of the final argument of appellant’s 
counsel to the jury which, it is submitted, was not only 
error from a purely legalistic viewpoint, but again reflected 
a partisan attitude in favor of the appellee’s case as well 
as a position of antagonism against the appellant. (App. 
174-175). 

The complaint, as originally filed, contained no allega¬ 
tion of adultery. (App. 2). It was otherwise drawn in 
great detail and was personally signed by the appellee who 
testified that he read it over before it was filed. (Tr. 353). 
Two years later, at the pre-trial, it was amended by the fol¬ 
lowing (App. 13): 

“That on numerous occasions during the employ¬ 
ment of the said Flora Mae Campbell by the defen¬ 
dant, the defendant and the said Flora Mae Campbell 
did have illicit and adulterous relations with each 
other.” 

There was utterly no evidence that the appellee learned any 
fact after the filing of the complaint which would have 
prompted this amendment. 

In the final argument of appellant’s counsel, he con¬ 
tended that there was no evidence of adultery, and that 
appellee could not have felt that there was when he filed 
suit, otherwise he would have alleged it. (App. 188-189). At 

13 This is the thirteenth paragraph of the Statement of Points, and 
paragraph (m) of the Summary of Argument. 
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the outset of his charge to the jury, the trial judge com¬ 
mented critically upon this argument, telling the jury that 
Mr. Campbell may have told his original counsel that he 
thought that there were adulterous relations, but his attor¬ 
ney would not necessarily have to make specific allegations 
because, under an allegation of alienation of affections, 
adultery could be proved. (App. 175). 

It is submitted that this comment exceeded the preroga¬ 
tive of a Federal judge, since it is really an argument that 
appellee’s counsel could have made to the jury and, more¬ 
over, it is quite improper for a trial judge to assume cer¬ 
tain hypotheses beneficial to one of the parties and present 
them to the jury as being the Court’s viewpoint. 

See Quercia v. United States, 289 U. S. 466, 77 L. Ed. 
1321, (cited with approval in United States v. Murdock, 290 
U. S. 389, 78 L. Ed. 381), in which the Supreme Court said: 

‘ ‘ This privilege of the judge to comment on the facts 
has its inherent limitations. His discretion is not arbi¬ 
trary and uncontrolled, but judicial, to be exercised in 
conformity with the standards governing the judicial 
office. In commenting upon testimony he may not as¬ 
sume the role of a witness. He may analyze and dis¬ 
sect the evidence, but he may not either distort it or 
add to it. His privilege of comment in order to give 
appropriate assistance to the jury is too important 
to be left without safeguards against abuses. The in¬ 
fluence of the trial judge on the jury ‘is necessarily and 
properly of great weight’ and ‘his slightest word or 
intimation is received with deference, and may prove 
controlling.’ This Court has accordingly emphasized 
the duty of the trial judge to use great care that an ex¬ 
pression of opinion upon the evidence ‘should be so 
given as not to mislead, and especially that it should 
not be onesided;’ that ‘deductions and theories not 
warranted by the evidence should be studiously 
avoided.’ Starr v. United States, 153 U. S. 614, 626, 38 
L. Ed. 841, 845,14 S. Ct. 919; Hickory v. United States, 
160 U. S. 408, 421-423, 40 L. ed. 474, 478, 479,16 S. Ct. 
327. He may not charge the jury ‘upon a supposed or 
conjectural state of facts, of which no evidence has been 
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offeredUnited States v. Breitling, 20 How. 252, 254, 
255, 15 L. ed. 900, 902.” (Italics supplied). 

8. 14 When appellant’s counsel excepted to this comment 
at the Bench the trial judge again displayed his partisan 
attitude and his antagonism toward appellant by stating not 
only that the argument was “as unfair as it could be” but 
that it “was rotten from the start”. (App. 184). 

It is respectfully submitted that counsel’s argument was 
not subject to either criticism, and that it was a perfectly 
fair comment upon the change in position which the ap¬ 
pellee had made but failed to explain during the trial; but 
that, even if the trial judge was correct in criticizing the 
argument of appellant’s counsel, it is impossible to explain 
away a judicial reaction which indulges in the remark that 
an argument was “rotten from the start”, without admit¬ 
ting that the trial judge had departed from his exalted 
position as an impartial arbiter and was fostering an atti¬ 
tude which had the effect of condemning the appellant to a 
plaintiff’s verdict at the hands of the jury. 

9. 15 In the last minute of the trial, when counsel were at 
the Bench and appellant’s attorney was taking an excep¬ 
tion to a portion of the Court’s charge to the jury, the fol¬ 
lowing occurred (App. 184): 

“THE COURT: I do not see any difficulty about it 
in the connection in which it was used, do you (address¬ 
ing Mr. Campbell’s attorney, Mr. Barker) f 

“MR. BARKER: No. 

“MR. WTLSON: I think it is improper. 

“THE COURT (addressing Mr. Barker): If you 
do, you can say so, there is no use getting error in the 

z record.” 

Appellant does not wish to be captiously critical of the 
trial judge in presenting to this Court his complaint that he 

JE_ 

14 This is the fourteenth paragraph of the Statement of Points, and 
paragraph (n) of the Summary of Argument. 

13 This is the fifteenth paragraph of the Statement of Points, and 
paragraph (o) of the Summary of Argument. 
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did not receive a fair trial, but appellant cannot help but 
feel that the last-quoted comment of the judge, addressed to 
counsel for the appellee, significantly reflects the same kind 
of demeanor that has been exhibited in other instances 
called to this Court’s attention on this appeal. 

Appellant submits that his case comes well within the 
doctrine of Whitaker v. McLean, 73 App. D. C. 259, 118 F. 
(2d) 596. In that case, the same judge who presided in the 
case at bar made certain remarks concerning the plaintiff 
therein at the Bench in a colloquy with counsel out of the 
hearing of the jury. A directed verdict for the defendant 
therein was reversed by this Court upon the ground that 
the trial judge’s bias disqualified him; and this action was 
taken despite the feeling of this Court that the plaintiff’s 
claim was “probably without merit.” In the opinion, this 
Court said: 

“* * * Few, if any judges would make the reported 
remarks, in the course of a trial, unless they had devel¬ 
oped definite and positive hostility to plaintiff and his 
case. Hostility is a form of bias. * * * Often some 
degree of bias develops inevitably during a trial. 
Judges cannot be forbidden to feel sympathy or aver¬ 
sion for one party or the other. Mild expressions of 
feeling are as hard to avoid as the feeling itself. But a 
right to be tried by a judge who is reasonably free 
from bias is a part of the fundamental right to a fair 
trial. If, before a case is over, a judge’s bias appears to 
have become overpowering, we think it disqualifies 

him. It follows that the judgment must be reversed 
# # * >» 

We know what were the remarks of the trial judge in 
the Whitaker case; and while the language was strong, we 
think that the hostility which is reflected was far less than 
that which appellant complains of on this appeal. It is sub¬ 
mitted that, from the instances called to the attention of 
this Court in the case at bar, it is clear beyond any doubt 
that the judge’s bias became overpowering in the sense in 
which this Court used that expression in the Whitaker case. 
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It could hardly be said that the remarks and conduct of the 
trial judge in this case were “mild expressions of feeling” 
or that the trial judge was “reasonably free from bias.” 
The hostility which confronted appellant was not only that 
which w’as exhibited to his counsel at the Bench, but that 
which was displayed openly to the jury. As this Court 
pointed out, the right to a fair trial is fundamental, and we 
submit that if a litigant does not receive a fair trial, or even 
if there is a question as to whether he received it, the apel¬ 
late court is obliged, in the exercise of vigilance against 
the possibility of the destruction of this fundamental right, 
to afford the injured party a new trial. This Court was so 
anxious, and quite properly, to safeguard this fundamental 
right that it reversed the Whitaker case although it enter¬ 
tained the feeling that there was probably no merit in the 
claim of the aggrieved party. The same could not be said of 
the defense of the appellant in the instant case, since the 
inference is persuasively present that the verdict might 
have been for appellant but for the behavior of the trial 
judge. 

CONCLUSION 

The Supreme Court of the United States said in Vicks¬ 
burg & M. R. Co. v. O’Brien, 119 U. S. 99, 30 L. Ed. 299, 7 
Sup. Ct. 118: 

“It is well settled that a reversal will be directed 
unless it appears, beyond doubt, that the error com¬ 
plained of <id not and could not have prejudiced the 
rights of the parties. Smith v. Shoemaker, 17 Wall. 
630, 639, 21 L. Ed. 717, 719; Beery v. Gray, 5 Wall. 795, 
18 L. Ed. 653; Moores v. Citizens’ Nat. Bank, 104 U. S. 
625, 630, 26 L. Ed. 870, 872; Gilmer v. Higley, 110 U. S. 
47, 50, 28 L. Ed. 62, 63, 3 Sup. Ct. Rep. 471.” 

There can be no doubt that, in the case at bar, the errors 
complained of prejudiced the rights of the appellant and, 
also, that the conduct of the trial judge deprived appellant 
of his fundamental right to a fair trial. For these reasons, 
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the judgment should be reversed, and the case remanded 
for a new trial. 

Respectfully submitted, 


Of Counsel: 


John J. Wilson, 

Attorney for Appellant. 


Whiteford, Hart, Carmody & Wilson. 
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BRIEF FOR APPELLEE 
COUNTER-STATEMENT OF THE CASE 

Although the appellant does not raise, as an issue, on 
this appeal, the sufficiency of the evidence to sustain the 
verdict of the jury, the statement of the case which he 
has incorporated in his brief is an analysis of selected 
excerpts of the testimony given by the appellant’s wit¬ 
nesses during certain portions of the trial. The state- 
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ment as a summary is not accurate and is misleading and 
appellee therefore deems it necessary to indicate to the 
Court the various omissions and mis-statements contained 
therein. 

1. The statement suggests that the appellant, Kimmel, 
suffered a severe back injury in a plane accident, and that 
this injury necessitated a certain special type of massage 
treatment which gave to the appellant his only relief from 
the severe pain. The testimony presented to the jury, 
however, indicated that the injury complained of occurred 
in 1935 (TR 483-4) and the alienation of affections in¬ 
volved in the case took place during the period from 1938 
through 1942. The testimony established that when Kimmel 
met Mrs. Campbell in Florida in 1938, he engaged her to 
care for his toe not for his back. (TR 502, 510, 511,1172-3, 
1187) The testimony also revealed that he had not taken 
a nurse to rub his back with him on his trip to Florida 
in 1938 and that when Flora Campbell left his employ in 
1942, he no longer retained a nurse to rub his back. 
(TR 664, 067) The testimony also revealed that the so- 
called treatments given him could be given by any per¬ 
son who had a “delicate sense of touch” and that the 
highest salary he had ever paid any other nurse for the 
same treatment was One Hundred Dollars per month 
whereas he paid Flora Campbell Three Hundred Dollars 
($300.00) per month plus room and board for her three 
children and a nurse for the children. (TR 679-80) More¬ 
over, although Kimmel claimed that the injury required 
massaging at the base of the spine, two of his witnesses, 
Dr. Bird and nurse Dowell stated the injury required 
that his neck and shoulders be rubbed. (TR 1366-7, 
1314-15) (A 17-18, 123-124, 151-152, 163) 

2. Appellant suggests that Flora Campbell asked Kim¬ 
mel for her first job and that Val Campbell consented to 
the arrangement made. The testimony offered at the 
trial, however, indicated that Kimmel had asked Mrs. 


3 


Campbell to work for him and had discussed the matter 
of employment with Mr. Campbell. The testimony also 
revealed that Mr. Campbell did not want his wife to 
take the job and that it was only after numerous dis¬ 
cussions between the Campbells that lie consented to let 
her go for a three weeks period. (TR 10-12) 


3. Appellant suggests that all trips taken by Flora 
Campbell and Mr. Kimmel were taken with the knowledge 
and consent of Mr. Campbell, and that each employment 
was approved by Campbell. The testimony, however, 
shows that on each occasion that Flora Campbell took 
a job or trip with Mr. Kimmel it was the result of pro¬ 
tracted discussion with her husband who on each occasion 
opposed them and who finally permitted her to make the 
trips or to return to the farm only because it became ap¬ 
parent that she would not remain satisfied unless he per¬ 
mitted her to do so. (TR 22-27, 40, 30-34, 39, 42, 95-99, 
104-5, 137-140, 358-366) 


4. The appellant suggests that the evidence is uncon¬ 
tradicted that Flora Campbell always occupied separate 
rooms from those of Mr. Kimmel. The testimony reveals 
that Flora and Kimmel were together in Hawaii for sev¬ 
eral weeks; that they were at Kimmel’s farm in adjoining 
rooms with connecting doors and that in the Park Avenue 
apartment in New York her cot was placed at the door 
leading to Mr. Kimmel’s room. In view of the relation¬ 
ship between the parties and the extraordinary treatment 
which was accorded Mrs. Campbell by Mr. Kimmel, it is 
hardly a reasonable inference that the parties always 
occupied seaparte rooms. (TR 137, 23, 318-321, 620-621) 

5. The appellant suggests that during the first two 
years after 1938, Mi-. Campbell was employed as a car¬ 
penter on the farm. Testimony reveals that although 
Mr. Campbell was hired as a carpenter it became apparent 
immediately upon his arrival at the farm, that Mr. Kim¬ 
mel was stretching out his appointment and keeping him 
around merely as a means of keeping him satisfied and 
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assuring the presence of Mrs. Campbell on the farm. (TR 
24, 33, 39) 

(5. The appellant suggests that the parties were friendly 
with Kiimnel and that he spent two winters with the 
Campbells’ in Florida and that the relatives of the Camp¬ 
bells visited on the Kiimnel farm. The testimony reveals 
that Mr. Kiimnel imposed himself upon the Campbells, 
or at least upon Mr. Campbell and that the relatives who 
visited the Kiimnel farm were generally those of Mrs. 
Campbell. (TR 372-386) 

7. The appellant indicates that two sons were born to 

the Campbells and that for some time Mr. Campbell lived 

in Mobile, Alabama with bis wife. However, lie fails to 

note that Mr. Campbell took the job in Mobile in order 

to keep his wife away from Mr. Kiimnel and that while 

thev lived in Mobile, Mr. Kiimnel wrote her and called 

her and visited her in attempts to get her to come and 

stav at his farm. That Mr. Kimmel finally succeeded and 
• • 

that Mrs. Campbell went to the farm and stayed there 
until Mr. Campbell learned that she was there and ordered 
her to return to their home in Florida. (TR 52-53, SO-94) 

S. Appellant suggests that the appellee made much of 
the fact that Mr. Kimmel gave Flora a “relatively in¬ 
expensive fur coat** (a mink jacket), two automobiles, 
dresses, and a stock account at the \V. 1>. llibbs Com¬ 
pany, which at one time had reached a balance of $35,000.00. 
Tt is conceded that appellee did make much of this and 
that in so doing, it is submitted that he was not unduly 
sensitive. In order to gain a true picture of the testi¬ 
mony involving these various transactions, it should be 
noted that at the outset of the trial Mr. Kimmel denied 
that he had given Flora Campbell any of the items above 
mentioned and that when the evidence became overwhelm¬ 
ing he began to concede that he had given these various 
articles to her. For example, he explained that she needed 
the fur coat because she wore “cheap under things’’ and 
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that she needed dress clothes because her occupation re¬ 
quired her to go to swanky hotels with him. It should 
be kept in mind that Mrs. Campbell was hired as a nurse. 
Mr. Kimmel denied that lie gave her the mink coat and 
subsequently stated that lie had advanced the money for 
the purchase of the coat but that she had repaid him. 
Subsequent evidence proved that she had repaid him by 
drawing on a credit which he had established for her with 
the W. B. Hibbs Company. The same method was fol¬ 
lowed by Mr. Kimmel in his explanation of the purchase 
of the two automobiles. He first denied that he had paid 
for them and then stated that they had been paid for out 
of salary due Mrs. Campbell. However when his records 
were produced in Court it was revealed that she had not 

earned enough to pay for either of the automobiles and 

that the so called “payment” was merely a credit drawn 
upon from the stock account. (TR 36, 58-64, 42, 521-3, 

543-5, 554-5, 148-171, 178, 201, 477-543) (See Defts. Ex. 

Nos. 1-8, 21, 51, 24; Pltfs. Ex. 11, 14) 

The records produced by Mr. Kimmel showed that Mrs. 
Campbell “borrowed” large sums of money from him 
during the course of her employment and that she signed 
notes for the sums borrowed. At the time of trial Mr. 
Kimmel produced the notes in Court marked “paid”. 
However, no explanation was offered as to why he was 
in possession of her notes which she had already paid, 
and it is submitted that it is a reasonable inference that 
she received the money and never repaid it. (TR 1372- 
1400, 1402-1518) (See Defts. Ex. Nos. 21-23, 25-27, 29) 

9. It is suggested by appellant that the automobiles 
purchased were purchased at the request of Mr. Campbell 
who got the most benefit from them. Testimony reveals 
that this statement is not true and that the automobiles 
were offered to the Campbells as a means of causing dis¬ 
sension between them and as a bait. (Tr 92-93) There 
was no evidence offered that Val got any benefit from the 
cars involved and the testimony was uncontradicted that 
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at the termination of Mrs. Campbell’s employment she 
retained possession of the Plymouth automobile. (TR 
232-341, 344-423) 

10. The appellant suggests that the stock account which 
he opened for Mrs. Campbell and which he guaranteed was 
under his complete control and he calls the Court's atten¬ 
tion to a power of attorney which does so state. How¬ 
ever, lie fails to indicate to the Court that a subsequent 
power of attorney also was introduced in evidence show¬ 
ing that Mrs. Campbell could draw from the account all 
amounts in excess of the guaranteed amount. It thus 
appears that if the stock went up she could withdraw the 
profit made thereon. It should also be noted that at the 
beginning of the trial the appellant denied that Flora had 
secured one cent from the stock account but that as the 
trial proceeded and the evidence revealed the true situa¬ 
tion he admitted that she got at least Three Thousand 
Dollars ($3,000.00) from the account. (TR 148-170, 566-7, 
477-562, 597-738) 

11. The appellant suggests that the stock account was 
closed immediately after Flora Campbell left Mr. Kiminel 
in October of 1942. However, the testimony revealed that 
for several years thereafter Mrs. Campbell received divi¬ 
dends from stocks purchased for her by Mr. Kimmel: that 
the dividends came to Mr. Kimmel’s office and were de¬ 
posited to the account of Mrs. Campbell in a bank account 
which Mr. Kimmel had opened for her. (TR 1400-1518) 
(See Defts. Ex. Nos. 28, 30-48, 52, 53) 

12. The appellant suggests that all of these transac¬ 
tions were above board because Mr. Kimmel kept records 
of all of the financial dealings with Mrs. Campbell and 
that he maintained a regular bookkeeping system. The 
testimony reveals that on direct examination, Mr. Kim¬ 
mel denied that he had ever given Mrs. Campbell the 
various items involved and denied the existence of any of 
the above transactions. Again it was only after the evi- 
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dence revealed the true situation that the books and the 
records were brought into Court and it was at that time 
that appellant attempted to show that these transactions 
were simply business transactions. It is respectfully sub¬ 
mitted that it is a reasonable inference that this elaborate 
bookkeeping system and the possession of the various 
notes were used by Mr. Kimmel as a means of coercion 
and as a means to alienate the affections of Mrs. Camp¬ 
bell and to enforce his will upon her. 

13. The appellant suggests that in February of 1942 
when the Campbells returned to Washington and Mrs. 
Campbell returned to her employment the salary and 
conditions of that employment were prescribed by Mr. 
Campbell. The evidence discloses that Mr. Kimmel was 
so anxious to have Mrs. Campbell come and work for him 
that he agreed to pay her Three Hundred Dollars ($300.00) 
a month plus all expenses and agreed to provide room 
and board for her three children and also agreed to pay 
for a nurse to care for the three children. Again at the 
beginning of his testimony Mr. Kimmel denied that he 
had any control over the nurse hired to care for the 
children and denied that he paid for her room and board 
or salary. However, as the case progressed it developed 
that again Mrs. Campbell had “ borrowed ” money from 
Mr. Kimmel to pay the nurse and that she had met this 
obligation by drawing upon her ‘"credit”. It should also 
be noted that the nurse hired to care for the children, 
Mrs. Hearn, denied that she had been paid by Kimmel but 
on cross examination admitted that he had fired her. It 
was significant that at this time, when appellant, in his 
statement of the case, suggests to this Court that Mr. 
Kimmel did not want the Campbells with him again and 
that he agreed to hire Flora at the insistence of both 
Campbells, Mr. Kimmel was purchasing stock for Mrs. 
Campbell in sums which finally reached Thirty Five Thou¬ 
sand Dollars ($35,000.00) and that all this was unknown 
to Mr. Campbell. (TR 243, 576) (See Pltfs. Ex. No. 11) 
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14. Appellant suggests that it was a great concession 
on the part of Mr. Kimmel to permit Mr. Campbell to visit 
the farm and spend the night there with his wife. This, 
it is respectfully submitted, is indicative of the attitude 
of the appellant toward Mr. Campbell throughout the pe¬ 
riod of time covered by this case. 

15. Appellant suggests that he was involved in pro¬ 
tracted patent litigation in New York which necessitated 
the leasing of a large apartment on Park Avenue and that 
due to the strenuous trial it was necessary that Mr. Kim¬ 
mel have a nurse in constant attendance upon him. There 
was no explanation offered at the trial as to why it was 
necessary to hire a nurse who had to bring her three 
children and a nurse for her three children with her, 
especially in view of the fact that several other witnesses 
had testified that the massage required by Mr. Kimmel 
could be performed by almost any one. Of course, the 
jury was justified in inferring that there was more than 
a nurse-patient relationship involved and this inference 
was supported by the evidence that while at the apart*- 
meat on Park Avenue, Flora Campbell acted as hostess 
for Mr. Kimmel. Moreover, it must be recalled that Flora 
Campbell and Mr. Kimmel were rather seriously in¬ 
volved in the stock market and that the stock transactions 
were not disclosed to Mr. Campbell. (TR 111-112, 120, 
148-151, 157, 161-2, 168-170) 

16. Appellant suggests that because he required a 
hernia operation in May, 1942, he decided to make Flora 
Campbell a substitute trustee under his will and in¬ 
structed his trustees under the will to place her in com¬ 
plete charge of his farm. It should be noted again that 
at the beginning of the trial Mr. Kimmel attempted to 
confuse the jury by stating that all that he had done in 
the will was to offer her a job. Rater as the testimony 
established, it became apparent that she had been placed 
in full charge of his farm with the entire control of its 
operation. (Pf. Exh. #10) 
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17. Appellant suggests that Mrs. Campbell made no 
secret of the codicil and showed it promptly to Mt. Camp¬ 
bell. However, the testimony disclosed that Mr. Kimmel, 
although he stated at the trial that he expected all of the 
Campbells to benefit, never disclosed his intention to write 
the codicil to Mr. Campbell and in fact, stated on numer¬ 
ous occasions that he didn’t want Campbell on his farm. 
Of special significance is the fact that although Mr. Kim¬ 
mel practiced law in the District of Columbia and main¬ 
tained his office here the codicil was prepared in Balti¬ 
more. (TR 141, 691) 

18. Appellant suggests that Campbell “stooped” to 
remove the codicil from the farm so that his lawyer 
could make copies of it and also removed other pieces of 
alleged evidence. It should be noted that this occurred 
toward the end of 1942 when it had become increasingly 
apparent to Campbell that his wife intended to remain 
on the farm with Kimmel. (TR 205-207) 

19. Appellant suggests that Mr. Campbell lived with 
one Smithwick when lie came to Washington in February, 
1942, and that he began to discuss his plan to sue Kimmel 
for alienation of affections; that Campbell indicated no 
proof of alienation and was told by Smithwick that it was 
blackmail and that Smithwick knew that Campbell was 
consulting gypsy fortune tellers and making medicine to 
get Kimmel to “pay off”. This talk of blackmail and 
pay off constituted the major defense presented by Kim¬ 
mel in this trial and as suggested in his brief he pre¬ 
sented sixteen witensses against the appellee who was his 
only witness. The defense of blackmail and fortune tell¬ 
ing was discredited and each witness who testified along 
the lines indicated above was also discredited. For ex¬ 
ample, it developed at the trial that shortly after Smith¬ 
wick had had an argument with Campbell lie was visited 
by Kimmel at the suggestion of Flora Campbell and agreed 
to testify for Kimmel. Tt also developed that shortly 
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after a deposition was taken of Smithwick he was hired 
by Mr. Kimmel at an increase in salary and was kept on 
the Kimmel payroll through the period from the taking 
of the deposition through the trial. Moreover, as to the 
facts suggested above the appellant neglected to point out 
that Smithwick admitted that Campbell had done every¬ 
thing he could to get his wife to epme back and live with 
him, that his only complaint against Kimmel was that he 
was taking his wife away from him, that Campbell never 
stated that he intended to force Kimmel to pay him 

monev but alwavs stated that he would sue Kimmel for 
• • 

alienation of affections if his wife did not return to 
him. (TR 812-880) 

20. Appellant suggests that after Campbell left Smith¬ 
wick he met a runner for a disbarred lawyer who brought 
him together with the disbarred lawyer. Appellant omits 
mentioning the fact that as soon as Campbell learned that 
the lawver was disbarred he witlrdrew his case from him 
and retained a man who had beer{ a friend of his father's 
in Florida. Appellant also neglects to mention that the 
entire crew working for the disbarred lawyer became 
friendly with Mr. Kimmel immediately after Campbell 
fired them and that they were in constant communication 
with Mr. Kimmel from the time suit was filed until the 
time of trial. Moreover appellant neglects to advise this 
Court that when Campbell’s attorney died he went to the 
Bar Association of the District of Columbia and secured 
their assistance in procuring an attorney to carry on his 
case for him while he was in the service and that the 
attorney who has represented him ever since is the attor¬ 
ney recommended by the Association. From these facts 
the jury was certainly justified in inferring that there was 
no intention to blackmail and that Mr. Campbell had 
honestly and sincerely prosecuted his case. (TR 399-400, 
1518-1555) 

• 21. The appellant relates the testimony offered at the 
trial concerning the so called “tip off’’ and indicates that 
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Mr. Kimmel then ordered Flora to leave the house and 
that he then typed out a notice of dismissal which he gave 
her and told her to take to her husband to show him that 
she had been fired. At the time Mrs. Campbell was still a 
holder of the stock and a beneficiary under the will. The 
statement prepared by appellant also notes that Mr. Kim¬ 
mel ’s partner drove Mrs. Campbell to Campbell’s apart¬ 
ment in the city and that she spent the night in his room. 
This narrative fails to point out that the testimony re¬ 
vealed that when Mrs. Campbell arrived at her husband’s 
apartment at a late hour she had with her a suit case in 
which there was a whiskbroom and a bathrobe. That she 
came into the apartment and said “I am back”. That 
at this time Mr. Campbell called his attorney and advised 
him of the fact that she had returned with an empty suit 
case and that lie suspected another trick. The testimony 
also reveals that he was advised to bring her to Mr. 
Choate, his attorney, the following day so that the entire 
matter could be discussed with a view toward bringing 
about a reconciliation of the parties. The testimony also 
reveals that Mr. & Mrs. Campbell did not spend the night 
together and that they used adjoining rooms. (TR 215-225, 
200-1, 267-269, 276, 280-281, 84-148, 1131-1171) 

22. The appellant concedes that there were two ver¬ 
sions of the details that occurred the following evening 
when Mr. & Mrs. Campbell went to Mr. Choate’s apart¬ 
ment. It should be noted however, that the only witness 
to this episode other than the parties themselves, was 
Mrs. Choate, who served as her husband’s secretary, and 
that a deposition had been taken of Mrs. Choate by the 
appellant almost a year before the trial. The testimony 
also revealed that Mrs. Choate testified at the deposition 
that her husband and Mr. Campbell attempted to get Mrs. 
Campbell to agree to go back to her husband and that she 
refused and stated that she preferred to stay with Mr. 
Kimmel. At the trial appellant attempted to keep this 
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evidence from the jury and introduced his own testimony 
as to conversation with Mrs. Campbell as to what had 
occurred at the Choate apartment. Appellee then called 
Mrs. Choate and she was examined and testified in accord¬ 
ance with the statement which she had given at her deposi¬ 
tion. It should be noted that Mrs. Choate was not a 
friendly witness and that prior to the trial she had been 
in contact, on numerous occasions with the appellant and 
had come to the office of the attorney for the appellee 
with Mr. Kimmel's law partner. The testimony also re¬ 
vealed that she had been refused any information by the 
attorney for the appellee and she had left his office in 
the company of the appellant’s law partner, after a very 
unsatisfactory and unpleasant conference. (TR 283-289, 
1518-1554) 

23. The appellant suggests that Mrs. Campbell, during 
the summer of 1942, had been urging her husband to find 
an apartment but that he had failed to do so. The testi¬ 
mony reevals that he had attempted to secure an apart¬ 
ment and that he had discussed this problem with a good 
many of the sixteen (1(>) witnesses produced by Mr. Kim- 
mel. The testimony also revealed that he gave up the 
search for an apartment only after he became convinced 
that there was no intention on the part of his wife to 
return. 

24. Appellant introduced in evidence a portion of a 
letter which Campbell had written to his wife in 1942 
which tended to show that he had pointed out her obli¬ 
gation to fulfill her contract with Kiinmel and urges that 
this shows that Campbell never intended that his wife 
return to him. However, it is respectfully submitted that 
the jury could infer from this piece of evidence: 

First, that Flora Campbell had turned over a personal 
letter from her husband to Mr. Kimmel; and, second, that 
Campbell would hardly plan to file a suit against Kimmel 
for alienation of affections and at the same time suggest 
to his wife that she stay on the farm only to the termina¬ 
tion date of the employment contract. It is also submitted 
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that the letter merely reflects a desire on the part of Camp¬ 
bell to do whatever he thought proper and to attempt to 
terminate the relationship between his wife and Kimmel. 

25. Appellant suggests that when Flora returned to him 
in October of 1942, Campbell refused to live with her and 
this is conceded. However, in view of the other evidence 
in this case, the jury was justified in inferring that Camp¬ 
bell had good cause for refusing to live with her. 

26. Appellant suggests that Mrs. Campbell returned in 
October of 1942, from Florida for the purpose of seeking 
a reconciliation with her husband. He neglects to point 
out that Mr. Kimmel paid her expenses and that when she 
did return she threatened to put Campbell in the army if 
he didn’t desist from his intention to file suit. (A 84-86) 

27. Appellant suggests that when Flora left the Dis¬ 
trict in November the present suit was filed and appellee 
seeks to infer that either Campbell was afraid to file a 
suit while she was here or that she was working in con¬ 
junction with Campbell. What has already been indicated 
as to the background of this case renders the above sug¬ 
gested inference ridiculous. 

28. Appellant suggests that there was some impro¬ 
priety in the fact that Flora was living with the children 
in Florida in a home owned jointly by her and Mr. Camp¬ 
bell and that Mr. Campbell had testified that he had vis¬ 
ited his children and that Campbell had testified that it 
appeared to him that his wife would be willing to take 
him back but that he had refused. Appellant neglects to 
advise the Court that this occurred some four years after 
the separation and that the background of this case had 
made Campbell exceedingly suspicious of his wife and of 
her connections with Kimmel and his sixteen (16) wit¬ 
nesses. (TR 344-423) 

The foregoing indicates the misstatements; the following 
indicates the significant omissions: 
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1. Not only did Kimmel take the position that he had 
not given Flora any of the items involved, such as the 
mink coat and the automobiles; his attorney also in¬ 
formed the Court, at the bench: “He did not buy the fur 
coat at all, and the Plymouth he did not buy” (TR 63-64). 
As the trial progressed, Mr. Kimmel finally confessed that 
he had given those items to Mrs. Campbell. This refer¬ 
ence is not made to embarrass counsel for appellant. It 
is offered to throw light on the statements made at the 
bench by the Court and objected to by appellant’s coun¬ 
sel, to the effect that the Court “suspected” the good faith 
of appellant and his defense. (Tit 477-738) 

2. The fact that as soon as suit was filed Mrs. Camp¬ 
bell began to gather together witnesses for appellant and 
that she remained in constant communication with Kimmel 
and fully expected to return to him. (TR 671) 

3. The fact that Kimmel took charge of the naming 
of the Campbell’s son Bobby; had him circumcized with¬ 
out securing Campbell’s consent, and attempted to adopt 
him. (TR 42-45, 49-51) 

SUMMARY OF ARGUMENT 

f 

The appellant admits that the evidence was sufficient 
to sustain the verdict of the jury; and, with the exception 
of one statement made by the Court in its charge to the 
jury agrees that the charge on the law was correct. The 
exception noted above was the Court’s reference to the 
argument of counsel for the appellant dealing with the 
adultery and criminal conversation phase of the case. 
However, in view of the fact that the jury found for the 
appellant on the charge of criminal conversation, the ap¬ 
pellant cannot claim any prejudice to him by virtue of the 
Court’s comment. Moerover appellee respectfully main¬ 
tains that the comment referred to w T as proper. 
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The errors claimed by the appellant were in no case 
substantial or prejudicial; and, generally, the Court did 
not act as appellant claims and complied with the re¬ 
quests and rulings asked for by the appellant. For ex¬ 
ample, appellant objects to the failure of the Court to 
permit cross examination of Val Campbell on the fortune 
telling episode involved in the case. However, the Court 
permitted a complete statement of this matter by the wit¬ 
ness Smithwick, and two other witnesses. It will be seen 
that any benefit which could have accrued to appellant’s 
case from a presentation of this matter to the jury must 
have accrued and the appellant received the full benefit of 
such evidence. The appellant objects to the admission in 
evidence of the testimony and affidavit concerning the in¬ 
duction of the appellee into the army. An examination of 
the testimony indicates that this phase of the case was 
brought out in cross examination by the attorney for the 
appellant in response to an inquiry made to the appellee. 
The affidavit was then submitted in support of the testi¬ 
mony and merely corroborated testimony which was ad¬ 
missible. 

The appellant’s objection to the testimony which Camp¬ 
bell related concerning the visit of his wife to his camp is 
based on the theory that the conversation with his com¬ 
manding officer was hearsay and was not responsive. 
Again it should be noted that this testimony came out 
as the result of the cross examination by the attorney for 
the appellant who attempted to show that Mrs. Campbell 
had visited Campbell while he was stationed in Missis¬ 
sippi. The appellant’s counsel also attempted to give the 
jury the impression through this line of questioning, that 
Mr. and Mrs. Campbell had enjoyed a week end together 
after this suit was filed. 

Campbell’s testimony to the effect that he had seen his 
wife in Mississippi only in the company of another mem¬ 
ber of the army and that the other member had been 
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assigned to go with him by his commanding officer as 
protection against any attempt to compromise his suit was 
certainly proper and necessary, in view of the unwar¬ 
ranted inference which appellant was attempting to sug¬ 
gest. 

The appellant objects generally to statements made by 
the Court at the bench which indicated that the Court sus¬ 
pected that the appellant had no legitimate defense and 
was merely attempting to confuse the jury. The answer 
to this argument is that it did not occur within the hear¬ 
ing ;of the jury and hence could not prejudice the jury. 
Moreover, it is respectfully submited that the Court was 
justified in assuming that there was no real defense to 
the case, in view of the fact that no defense was ever of¬ 
fered. The “first indication'' from the Court, referred 
to by the appellant, did not come “early” in the trial as 
stated by the appellant but came on the third day of the 
trial. As the trial progressed, it became more and more 
apparent that the appellant had no defense and was 
merely attempting to distract the jury's attention and 
take the trial away from the issues involved. It is signifi¬ 
cant that even* item, such as the coat, the automobile, etc., 
which the appellee charged that appellant had given Mrs. 
Caihpbell was denied by the appellant in his pleadings. 
The attorney for the appellant made no opening statement 
at the beginning of the trial and when he did make an 
opening statement at the beginning of the appellant’s 
case he omitted any mention of the specific items which 
the appellee charged appellant had given to his wife. 

When the appellant took the stand in his direct exam¬ 
ination, he denied that he had ever given Mrs. Campbell 
any clothes, a mink coat, the two (2) Plymouth automobiles 
and denied that she had received as much as one cent 
from the stock account which he had opened for her. In 
cross examination however, he admited that he had ad¬ 
vanced the money to Mrs. Campbell for the purchase of 
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the various articles and stated that those advances were 
advances on her salary. He later shifted his ground 
again and stated that she had paid him by drawing upon 
credits created by the profits out of the stock account. 
This testimony came within a day of his previous testi¬ 
mony that he had given her nothing and that she had 
not received one cent from the stock account. 

Counsel for appellant stated to the Court at the bench 
that his client had never given Mrs. Campbell the coat 
or any of the other objects involved and that she had 
never been given any funds from the stock account. It 
is respectfully submitted that in view of the conduct of 
both appellant and attorney, as indicated above, the Court 
was more than justified in suspecting the good faith of 
both the appellant and his counsel. 

After the foregoing change in “defense”, the appellant 
produced his bookkeeper with a complete set of books and 
records showing that all of the transactions heretofore 
referred to had been kept in regular ledger and card 
files. In addition, the appellant produced notes made 
payable to himself and signed by Flora Campbell purport¬ 
ing to secure the “loans” made by her. Although ap¬ 
pellant’s bookkeeper testified that all of the notes had 
been paid she could not explain why the notes were still 
in Mr. KimmePs possession nor could she state that she 
had ever received any money from Mrs. Campbell in 
payment of any of the notes. She did testify, however, 
that the notes had been marked paid either by Mr. Kimmel 
or by her at his request. In connection with the stock 
market transactions, another line of testimony threw a 
great deal of light upon the good faith of the appellant. 
On his direct examination, while he was still insisting that 
shie had not received a cent from the account he told the 
jury that Mrs. Campbell was not trading in the market 
and had no authority to buy or sell stock. Later, when 
he shifted his defense and took the position that she did 
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get some money out of the account, he told the jury that 
he was charging her three percent (3%) interest. When 
he was asked on cross examination, if he could charge 
interest to someone who was not receiving any money 
from him, he admitted that it was possible for Mrs. Camp¬ 
bell to withdraw money from credits in the account. It 
was only after an extended cross examination on this 
point that the evidence finally took the turn indicated 
above. In view of what has already been said, appellee 
respectfully submits that it comes with poor grace from 
the appellant to object that the Court “ suspected ” his 
defense and his good faith. It should also be noted that 
this trial began on May 13 and ended on June 3, and 
that during the course of the four (4) weeks of trial the 
appellant has been able to single out but three (3) state¬ 
ments made to him at the bench by the Court. 

The other general objection made by the appellant con¬ 
sists of several statements made bv the Court in the 

•* 

presence of the jury. Appellant objects that it was preju¬ 
dicial for the Court to state that he had no reason to 
doubt the truth of a statement made by the appellee. This 
can hardly be considered prejudicial. The other state¬ 
ment objected to by the appellant concerns itself with 
the attempt on the part of counsel for the appellant to 
maintain the fiction that the stock account represented 
no profit to Mrs. Campbell and no loss to Mr. Kimmel. 
In this particular instance the appellant’s counsel tried to 
suggest to the jury that Mr. Kimmel did not lose any¬ 
thing by taking over the United States Steel Stock at a 
time when the stock was selling at a price lower than 
that originally paid for it since Mr. Kimmel had kept 
it for some six months (6) thereafter and sold it at a 
time when it was selling at a higher price than that which 
he had originally paid for it. The Court merely pointed 
out that on the day it had been taken over by Mr. Kimmel, 
Mr. Kimmel could have purchased the same stock for 
much less, in the stock market, and hence this payment 
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for the stock on that day at a price in excess of the 
current sales price would represent a loss. This was 
very material because Kimmel argued that the stock part¬ 
nership with Mrs. Campbell was a fiction and that she 
gained nothing and he lost nothing by it. 

Although appellant has listed a great number of “er¬ 
rors”, an examination of his argument reveals that he 
has multiplied each incident by treating each phase of 
one point as a separate and distinct point. Accordingly, 
we have arranged our argument to meet each contention 
raised by appellant under one heading for each particular 
incident. 


ARGUMENT 

I. The Gypsy Fortune Teller and the Pony. 

Tlie first point raised by the appellant on this appeal 
deals with the refusal of the trial court to permit cross 
examination of the appellee as to whether he had con¬ 
sulted a fortune teller concerning the outcome of the case 
and whether he had not sold a pony in order to pay the 
fortune teller. The appellant also objected to the com¬ 
ment made by the Court at the bench to the effect that 
such testimony would take the attention of the jury away 
from the issues of the case. The appellant also objected 
to the statement made by the Court at the bench during 
this discussion to the effect that the Court did not blame 
the attorney for the appellant for trying to distract the 
attention of the jury. (A 83-84, 130-134) 

It is submitted that the Court did not commit error 
with reference to the incidents referred to above because 
before the trial was completed the Court did permit the 
appellant to put in evidence, a complete discussion of the 
fortune teller and the sale of the pony. For example, the 
Court permitted the witness, Smithwick, (TR 841-844), to 
testify as to conversations with Campbell concerning state- 
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merits made by Campbell to the witness that he was con¬ 
sulting a fortune teller. The Court also permitted the 
appellant to introduce similar evidence through other 
witnesses and therefore the issue as to whether or not 
the action was brought in good faith was placed before 
the jury. (TE 1004-1131) Therefore, the objection that 
he was prejudiced in any manner with reference to this inci¬ 
dent, is without merit, because the testimony which appel¬ 
lant wanted to put in eviidence was admitted in evidence. 

The statement by the Court that the effect of such 
testimony would be to take away the attention of the 
jury from the real issue in the case, i. e., was there an 
alienation of affections caused by the appellant, certainly 
did not display an unreasonable attitude; and was cer¬ 
tainly a fair comment made to the attorney for appellant 
at the bench during the course of the discussion as to 
the admissibility of the testimony. It should be noted 
that this matter arose on the third day of the trial and 
not quite as early as appellant has attempted to indicate. 

II. Conversation and Affidavit Concerning Mrs. Camp¬ 
bell’s Action in Putting Her Husband into the Army. 

The point made by the appellant here is that the Court 
erred in permitting Campbell to testify that his wife had 
warned him that if he did not drop this suit, she would 
have him put in the Army; Campbell’s statement that 
after she had told him the above he got word from the 
Miami draft board that she had put him in the Army; 
the certified copy of the affidavit which Mrs. Campbell 
had filed with the draft board stating that Campbell did 
not support her or the three children; and, the statement 
by the Court that the answers given by Campbell were 
proper, if true and the further comment by the Court that 
the Court had no reason to doubt the truth of the state¬ 
ments made by Campbell. 
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The subject matter referred to above, that is the evi¬ 
dence concerning the activities of Mrs. Campbell in putting 
her husband into the Army was introduced into this trial 
by the appellant in cross examination. Mr. Campbell was 
on the witness stand and was being examined by counsel 
for the appellant. He was asked whether he had not 
seen his wife shortly after she had left Mr. Kimmel’s 
employ. Appellant’s counsel was attempting to show that 
Campbell and his wife were seeing each other and were 
on a friendly relationship, after the events of the first 
week end in October. As appellant’s counsel continued 
to inquire as to conversations and visits, Campbell stated 
that he had talked with her in November; that she had 
called him and had asked him what he-was going to do 
about his action against Mr. Kimmel. Campbell informed 
her that he intended to pursue it and she then asked him 
whether he wasn’t afraid that he might be put into the 
Army. When he stated that he didn’t think so because 
he was thirty seven years old but that he wasn’t worrying 
about it, she said “you are likely to wind up in the Army.” 
Later, Campbell added, I got word she did put me in. 
Counsel objected to this reply on the ground that it 
wasn’t responsive to his question. It was during the 
discussion by the Court and counsel for the appellant 
as to the admissibility of this answer that the Court stated 
he didn’t have any criticism of the answer, if true. The 
Court then added that he had no reason to doubt it. This 
was certainly proper, otherwise, the inference would be 
that the Court was suggesting that the answer was not 
true. (A 84-86, 89-103) 

The Court then ruled the first part of the answer was 
proper and ruled out the statement concerning the word 
from the Miami draft board. After this line of inquiry 
was opened up by the appellant, appellee introduced in 
evidence a certified copy of an affidavit which his wife 
had filed with the Miami draft board to the effect that 
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neither she nor the children were dependent upon Camp¬ 
bell and that, in fact, he had failed to contribute to their 
support. Appellant objected to the affidavit on the ground 
that there was no showing that the affidavit had been given 
voluntarily and stated that the jury would infer that it 
was a voluntary act on the part of the wife where in 
truth it might have been a requirement of the draft board 
that she file such an affidavit. 

Several significant pieces of evidence make it very clear 
that after Flora Campbell refused to leave Mir. Kimmel; 
and, Mr. Campbell decided to file his suit, Flora and Mr. 
Kimmel did everything f>ossible to kill off this suit. She 
returned to Washington after taking the children to Flor¬ 
ida and consulted with Kimmel; she tried to get witnesses 
“lined” up and she threatened her husband with jail and 
the Army. She told him that if he didn’t drop this case 
she would put him in the Army. 'When Kimmel was 
questioned as to his role in the threat to put Campbell in 
the Army he, at first, sat mute, and then stated that he 
couldn’t recall—but he thought that if he had advised 
Flora he probably would advise her not to do so because 
he would later be accused of doing it. (TE 710-714) 

In view of the foregoing and the testimony of Campbell 
that his wife had made the threats, the jury certainly 
had sufficient evidence before it to conclude that the 
affidavit was filed voluntarily. Moreover the Court ad¬ 
vised counsel for the appellant, at the bench, that if he 
should ascertain either during the course of the trial or 
after the trial that the affidavit was false or had not 
been filed or that it had been filed involuntarily, that if 
there should be a finding against the appellant the Court 
would set aside the verdict and grant appellant a new 
trial. Accordingly, it is respectfully submitted that the 
Court did not commit error in permitting this testimony 
and affidavit in evidence and that the Court took all nec¬ 
essary precautions to secure a fair trial to the appellant. 
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The appellant filed no motion for a new trial and has not 
made any suggestion that the affidavit was false or filed 
involuntarily. (A 94-95) 

If it be conceded that the affidavit was admitted improp¬ 
erly the appellant has failed to show how it prejudiced 
his case. It is admitted that Mrs. Campbell did threaten 
to put her husband in the Army and that Kimmel did— 
at least—discuss the matter with her. Thus the jury did 
know that much without the affidavit. The affidavit merely 
showed that it had been filed with the Miami Draft Board 
and indicated that Campbell had not supported his family 
since he and his wife had separated. This would certainly 
not be helpful to Campbell. It certainly did not add any¬ 
thing to his case. (A 103) 

The appellant cites Levy v. Vaughan, 42 App. D. C. 146 
and Kenney r. Wash. Properties, 76 App. D. C. 43 in 
support of his contention that the jury was permitted to 
pile inference upon inference in this respect. The Levy 
ease was a malpractice suit in which the plaintiff conceded 
that if it wasn’t established that death had been caused 
by the use of ether he had no case. The trial Court 
pointed out that since no witness had testified that death 
was caused by the use of ether he would not permit the 
jury to speculate as to the cause of death. 

In the Kenney ease a man had been found dead outside 
an hotel window. The Court held that there was no 
evidence upon which to base an inference that the man 
fell because of the negligence of the hotel. 

It is respectfully submitted that the above cases do not 
apply here because in this case there was direct testimony 
by Campbell that in November, 1942 his wife had threat¬ 
ened to put him in the Army and that she had filed the 
affidavit a few weeks later. 
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III. Mrs. Campbell’s Visit to her Husband In Army Camp. 

One defense which appellant attempted to establish was 
that the Campbells were not estranged and that they 
were conspiring to secure money from him by a faked 
claim of alienation of affections. 

It developed at the trial that an employee of Kimmel’s 
had visited Flora Campbell in Miami and that shortly 
thereafter Flora wrote to her husband w’ho was stationed 
at Biloxi, Mississippi stating that she wanted to see him 
and that she wanted him to secure a room for her. This 
he refused to do. However, she did come and did see 
Campbell for one hour but never off the post and never 
alone. (TR 391) 

In cross-examining Campbell, appellant’s counsel sought 
to leave the jury with the impression that Mr. & Mrs. 
Campbell had spent the week-end together. Since Camp¬ 
bell indicated that lie wanted to make an explanation 
appellant’s counsel invited him to do so. Campbell then 
told how he had received the letter from his wife and 
how he had written her that he had no intention of seeing 
her and that when she did appear he discussed the situ¬ 
ation with his commanding officer and the legal assistance 
officer assigned to the post and had secured their aid 
in having a witness present at his meeting with his wife. 

Campbell commented that he knew his wife wanted to 
“blow up’’ his case and the Court sustained appellant’s 
objection to this statement. The Court did refuse to sus¬ 
tain objections to Campbell’s testimony as to why he 
enlisted the aid of his commanding officer and what he 
told the officer. 

It is to the admission of this testimony that appellant 
directs his claim that the Court committed error as well 
as to the statement made by the Court to counsel for 
appellant that “the rules of evidence are supposed to be, 


of course, construed in a rational way. I think that when 
the matter is brought up, this witness has a right to tell 
and; make a reasonable explanation. If it is true, that 
is a matter for the jury to pass upon, as to what hap¬ 
pened.” 

Appellant concedes that this testimony was not a serious 
prejudice to his case but argues that it indicates a biased 
attitude on the part of the Court. It is submitted that 
the comment was fair and not harmful to either the 
appellant’s case or to his counsel. (A 86-89) 

IV. The Letter of March 5, 1941 from Kimmel to 
Campbell. 

Although in liis explanation as to why he had, by his 
will, placed Mrs. Campbell in charge of his Two Hundred 
Sixty (260) acre farm estate and had named her as a 
substitute trustee, Mr. Kimmel stated that he really had 
intended for Mr. and Mrs. Campbell to live on the farm 
lie complains that the Court erred in refusing to per¬ 
mit him to show that in 1941 lie had written a letter to 
Compbell telling him that he did not want him on his farm. 

The Court refused to permit Kimmel to introduce the 
letter in evidence when it was offered on two grounds: 
ftrst, that it was a self-serving declaration; and, second, 
that it contained references to a red headed woman which 
could only serve to prejudice the jury by bringing in 
irrelevant matters which had not been established by any 
direct testimony. (A 110-112, 113-115, 116-122) 

An examination of the letter will show this Court better 
than any discussion here just why the letter was ex¬ 
cluded. However, it should be noted that although the 
Court refused to admit it in evidence when it was offered, 
the Court advised counsel for the appellant that he could 
offer it later if he deemed it appropriate. The letter was 
not offered at the conclusion of the trial. (A 118) 
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Assuming that it was admissible, however, it is sub¬ 
mitted that no prejudice can be spelled out. 

If appellant is sincere as to the propriety of the letter, 
and the reason why it is proper evidence, i. e. to show 
Mr. KimmePs attitude toward Campbell, he was not pre¬ 
cluded from proving his point since he did testify as to 
what was in the letter. The jury knew that the letter 
was available to the appellee and that the appellee did 
not attempt to question or contradict the statement made 
by appellant as to its contents. Moreover, appellee had 
referred to the same letter in his own testimony and had 
stated that in it Kimmel had told him he did not want 
him on the farm. This is exactly what appellant argues 
he was not allowed to show. Therefore, it follows that 
the evidence was before the jury. 

Appellant cites Travers v. Smolik, 43 App. D. C. 150, 
in support of his theory that the letter was part of the 
res gestae; however, in the Travers case the statement 
offered was held to be self-serving and not part of the 
res gestae! 

Appellant has cited the case of Means v. U. S., 62 App. 
D. C. 118 to support his argument that “incompetent” 
evidence is admissible if it is a part of competent evi¬ 
dence. In the Means case, the Court held that a response 
to a question as to where one witness had first met the 
defendant was proper although the response revealed 
that the defendant had a prior criminal record. The 
Court pointed out that the jury had already received 
evidence of this prior record; and, also, that in a criminal 
case, great discretion rests with the trial judge to assure 
a fair trial and that the resquirements of a fair trial 
w r ere satisfied in that case. 

It is submitted that in passing upon the admissibility 
of this self-serving declaration the trial Court exercised 
its judicial discretion in a proper manner; and withheld 




from the jury improper evidence which was offered solely 
because of the prejudicial effect it would have upon them. 

V. Mr. Smithwick’s Testimony and the Court’s Refusal 
to Permit Attempt to Get Witness to Change His Story. 

This objection raised by appellant centers around the 
refusal of the Court to permit Mr. Wilson to “clarify” 
certain answers given by his own witness, Smithwick. The 
witness had testified on direct examination that he had 
secured employment for Campbell when he came to Wash¬ 
ington in 1942 and that shortly after his arrival in Wash¬ 
ington, Campbell disclosed to him his intention to extort 
huge sums of money from Kimmel. According to Smith¬ 
wick, Campbell informed him that he had no grounds for 
such claims. On cross-examination the witness was con¬ 
fronted with a deposition taken a year prior to the trial 
in which he had stated that Campbell had never stated 
that he had threatened Kimmel; that his only complaint 
had been that Kimmel was interfering in his domestic 
affairs and attempting to take his wife away from him. 

As has already been indicated, Mr. Smithwick went 
on the Kimmel payroll (at a substantial increase in sal¬ 
ary) immediately after this deposition was taken. (A 134- 
135) ' | 

When confronted with his contradictory statements 
given before his employment by the appellant the witness 
stated that he didn’t recall making such statements at 
the deposition “ because ” it had happened so long ago 
and because the questions had been confusing. It was 
obvious that the witness had changed his testimony and 
Mr. Wilson, in re-direet examination attempted to salvage 
the difficult situation. (A 128-130, 135-149) 

The Court indicated that he would not permit appel¬ 
lant’s attorney to cross-examine his own witness in such 
a way as to lead him into an “explanation” of the obvious 
contradiction. However, counsel was finally permitted 
to ask all of the questions he desired to ask. 
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It is obvious that the Court was convinced that the 
witness was not telling the truth and felt that any attempt 
to lead him by appellant’s attorney would be improper 
and certainly not in the interest of justice. 

It is submitted that appellant has ignored the crux 
of the incident when he states that “regardless of the 
wierits of the controversy between Court and counsel 
during this incident”, the Court was unfair because he 
called Smithwick (at the bench) “an exceedingly willing 
witness”. An examination of Smithwick’s testimony on 
direct examination will reveal that he was brimming over 
with information as to every detail of the case, that he 
volunteered information and added many comments to 
his answers. On cross-examination he ran dry. When 
examined as to his deposition he admitted that he had 
answered on cross-examination that Campbell had never 
threatened Kimmel, had always claimed that Kimmel was 
taking his -wife away from him, and that he was going 
to file a suit against him. (TR 850-851) 

It should be noted that at the bench, Mr. Wilson ad¬ 
mitted to the Court that the witness Smithwick had tes¬ 
tified as indicated above, at the taking of the deposition 
and that he was “sure the record is correct”. (TR 863) 
In spite of this admission, the Court did agree that Mr. 
Wilson could inquire as to whether (since the witness 
was now claiming he couldn’t remember) it was true 
aside from the way it appeared in the deposition. (TR 865). 
Mr. Wilson neglects to note in appellant’s brief that he 
was permitted thereafter to make all of the inquiries he 
desired. (TR 865) 

This is another example of the many instances where 
the “bad faith” of appellant’s witnesses became apparent 
and where the Court is charged with bias because it 
refused to permit a fraud to be committed. 


29 


VI. Nurse Dowell. 

The objection raised by the appellant suggests that the 
Court permitted, in cross-examination of the witness Crow¬ 
ell, the question to be asked as to whether at Kimmel’s 
trial against the P. C. A., the husband of a nurse Dowell 
had testified that his wife had left him because of her 
“nursing” activities for Mr. Kimmel. 

The transcript of testimony in this case shows that 
this question was ruled out and stricken from the record 
(TR 1269) and hence this claim is not true. (A 162) 

Appellant also objects to the statement made by the 
Court that most of the defense appeared to be based not 
on any denial of the alleged conduct of the defendant, 
but on the approach of the plaintiff in instituting this 
proceeding. The Court took the view that such a defense 
was a “smoke-screen” and so indicated to counsel at 
the bench. Mr. Wilson agreed that the smoke-screen was 
“only part of” his defense. It is submitted that the 
view taken by the lower Court was correct and certainly 
not prejudicial to appellant’s case before the jury. More¬ 
over this occurred on May 27, the 14th day of the trial 
and it was obvious that the appellant was not contesting 
the charges made agains thim. (A 159-160) 

The essence of this objection was based upon the theory 
that the jury received evidence that another nurse had 
separated from her husband because of Mr. Kimmel. The 
witness Crowell denied that such was the case; the Court 
struck out the question objected to; and, the appellant 
also produced Mrs. Dowell in Court as a witness. Mrs. 
Dowell testified that his injury was on his shoulder and 
neck (TR 1366-7) and not at the base of the spine as claimed 
by Kimmel. She denied that Kimmel had caused her 
separation from her husband but stated that they had 
separated because her husband was jealous and continually 
accused her of being unfaithful. (TR 1368). 
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Appellant has cited Travers v. Smolik, supra and Boo- 
salis v. Crawford, 69 App. D. C. 141 on the theory that 
the rule of res inter alios acta is applicable here. It must 
be noted that appellant himself, produced Mrs. Dowell 
as a witness and through her developed that she had been 
hired to massage Kimmel. Appellant’s theory was that 
his great need for a nurse to rub his back justified the 
extraordinary gifts and treatment afforded Flora Camp¬ 
bell. It was certainly proper to show that this theory 
was a fraud. As this Court stated in the Boosalis case, 
supra, the rule of res inter alios acta is a rule of discre¬ 
tion to permit the trial judge to exclude evidence which 
unduly multiplies the issues or unfairly prejudices the 
case. The good faith of the appellant and his defense 
could certainly be attacked by showing that the need for 
nurses was a fake and that he had had so many because 
he made improper advances to them. 

VII. The Sale of the Stock After Kimmel and Flora 
Separated. 

Appellant produced as a witness his bookkeeper, a 
Mrs. Smith who brought with her hundreds of cards, 
ledgers, check books, notes and assorted records. She 
explained that certain cards contained the stock holdings 
of Flora Campbell and that when Flora left at the end 
of September of 1942, Mr. Kimmel took over the stock 
and marked as “paid” her note for some Twenty Seven 
Thousand Dollars ($27,000.00). Mr. Wilson then devel¬ 
oped through the witness and the cards that Kimmel had 
sold the stock in April and June of the following year 
at a profit. The Court then inquired of the witness 
whether the cards reflected whether there was a loss on 
the stock when it was taken over in September, 1942. 
Mr. Wilson protested and stated that “you don’t have a 
loss * * * until you sell it.” 

The Court then pointed out that if Three Thousand 
Dollars ($3,000.00) was paid for stock when it could be 
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purchased in the open market for Two Thousand Dollars 
($2,000.00) there would be a One Thousand Dollar 
($1,000.00) loss, and if it was sold for a million dollars 
($1,000,000.00) afterwards he would still lose that One 
Thousand Dollars ($1,000.00). “It is not worth while 
kidding the jury about a thing like that, Mr. Wilson; I 
won’t permit it.” 

In the foregoing appellant argues the Court erred in 
giving his view of the effect of the transaction described 
and in his disagreement with counsel for appellant in full 
view of the jury. (A 170-173) 

it is submitted that the view* expressed by the Court 
correctly described the effect of the transaction and that 
it was proper for the Court to prevent the appellant in 
his attempt to confuse the jury. Moreover, the Court 
granted the instruction requested by appellant to the 
effect that “nothing which has been said or done by the 
Court throughout the trial should be considered or ac¬ 
cepted by the jury as indicating any opinion or any point 
of view on the part of the Court regarding the facts or 
evidence” (TR 1G3G); and again, in his charge the Court 
stated: 


“It is impossible for a judge at times not to say 
something which may convey to the jury the im¬ 
pression that the judge has an opinion one way or 
the other; you just cannot avoid it, but no judge who 
is fit to be a judge, consciously interferes in the 
province of the jury. The province of the jury is 
to find the facts, and I guess that no judge on earth 
believes in juries more than I do, so that if any 
statement or intimation of any statement has been 
made bv the Court, which any of you might think 
was an intimation as to what the Court believes about 
the facts, you must disregard it, because it was not 
intentional.” 

Counsel for appellant has made the point that it is diffi¬ 
cult to recreate the atmosphere of the Court room and 
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that it is hard to place before an appellate Court the 
“sound effects’’ incidental to the actual trial. Fortu¬ 
nately, however, it is possible by reference to the tran¬ 
script of the testimony to demonstrate the background 
into which a particular incident is introduced. The ap¬ 
pellee had alleged that appellant had given his wife nu¬ 
merous expensive gifts such as a mink coat, several auto¬ 
mobiles, and a guaranteed stock account which at one 
time stood at some Thirty Five Thousand Dollars ($35,- 
000.00). That in addition, appellant had by his will, made 
Flora Campbell a trustee and bad placed her in charge 
of his Two Hundred Sixty (260) acre estate. These gifts 
and attentions, charged the appellee, had caused his wife 
to become dissatisfied with him and had caused her, finally, 
to choose to leave him and remain with the appellant. 

The appellant stated unequivocally on direct examina¬ 
tion that he had not given any of the above items to Flora 
Campbell and stated that she did not get one cent out 
of the stock account. (TR 566-7) On further examination 
he admitted that he had “advanced” money to her to pay 
for the mink coat and the automobiles but maintained that 
she had paid it back out of her earnings. (TR 599-605, 625) 
When the “records” produced by his bookkeeper showed 
Flora had never been paid enough salary to pay for the 
various gifts the “defense” shifted and the jury was told 
that Flora made “about Three Thousand Dollars ($3,000.- 
00) out of the guaranteed stock account and had used 1 that 
money to pay for the mink coat and the other articles 
involved. (TR 599-606, 684-690,1410-1518) 

It thus became clear that appellant had testified falsely 
under oath. Whatever justification there can be for the 
appellant, it certainly cannot explain the conduct of his 
attorney who also told the Court that appellant had not 
given the mink coat or any other gift to Mrs. Campbell. 
For example when Campbell was testifying as to the 
various gifts the Court called counsel to the bench and the 
following occurred: 


33 


“Of course, Mr. Wilson, if any of these specific 
items your client claims he has no connection with 
why, I would require the strictest proof, but if he 
gave them to her, it does seem— 

Mr. Wilson: “Of course, there is a distinction that 
extends between those two items that you have just 
mentioned, the coat was bought, yes, but she bought 
it and paid for it, that is what our proof will be. 

The Court: “That she bought it? 

Mr. Wilson: “Sure, absolutely, and the wrist watch, 
Your Honor, she first went to work with him in 1938, 
and she did not have a watch, she was a nurse without 
a watch and lie went out and bought her a cheap 
wrist watch. It is not a question of his buying these 
things for her and just making presents of them, lie 
bought the watch for a purpose, she was a nurse and 
did not have a watch; he did not buy the fur coat at 
all, and the Plymouth he did not buv.” 

Having assured the Court that this client had not given 
these items to Flora Campbell when in truth he had given 
them to her, counsel for appellant placed himself in the 
position of having given incorrect information to the 
Court. This can only be explained by assuming that Mr. 
Kimmel did not disclose to his attorney what his own 
files and records revealed. 

It was after several weeks of trial and after every piece 
of evidence coming into the case revealed the contradic¬ 
tions and inconsistencies and outright falsity of the so- 
called defense that counsel for appellant attempted to 
convince the jury once again that Mr. Kimmel had not 
lost anything by his stock partnership with Mrs. Camp¬ 
bell. Appellant’s counsel instigated the discussion with 
the Court when he commented ux>on the question asked 
by the Court of the witness as to what the cards showed 
as to the market value of the stock on the day it was 
taken over by Kimmel. Before his witness could answer, 
Mr. Wilson interrupted and stated: “You don’t have a 
loss as I see it, if the Court please, until you sell it.” 
This was an opinion as to the effect of the testimony 
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given by counsel to the jury during the course of the trial. 
It certainly was not error for the Court to give its view 
of the effect of the evidence where the facts were not in 
dispute. 

VIII. Comment by Court on Adultery Argument. 

Counsel for appellant argued to the jury that there 
could not be a verdict in favor of appellee on the charge 
of criminal conversation because adultery was not even 
mentioned in the original complaint filed and was added 
only at pretrial. The Court in charging the jury, pointed 
out that adulterous relations could be proved under a 
charge of alienation of affections without specifically al¬ 
leging adultery in the complaint; and then added: 

“Now the only reason I make that statement is 
not because I am intimating that there was or was 
not adulterous relations, I am making that statement 
so that vou mav clearlv understand that the fact that 

V * * 

there was nothing about criminal conversation in 
the original declaration does not necessarily mean 
that criminal conversation was not in the mind of 
the plaintiff at the time the suit was originally 
brought. 

“Now that is the only comment on the evidence 
which the Court thinks it should make. The other 
matters in the evidence are matters that are under¬ 
stood by individuals who are not lawyers and not 
judges just as well as by the judge, and of course, 
the jury is the sole judge of the facts.” 

Appellant urges as error the comment made by the 
Court in his charge and the comment made by the Court 
at the bench when counsel objected to that portion of 
the charge. It is clear that what the Court said did not 
prejudice the jury because the jury found specifically 
that no case of criminal conversation was established. 
Since the comment by the Court could only suggest that 
there could be evidence to sustain the criminal conversa- 
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tion count and the jury did not so find it is obvious that 
the jury made up its own mind and was not influenced by 
this comment. 

As to the prejudice or bias of the Court toward appellant 
or his attorney, this comment made by the Court at the 
bench is significant: 

“See, 1 just do not know how many times I ought 
to tell them. I am afraid if I keep on telling them 
that the Court is not undertaking to interfere with 
their findings of fact, they will reach the conclusion 
that I have been trying to tell them to find a verdict 
one way or the other.” 

This comment shows the desire of the Court not in any 
way to influence the jury even though to do what appel¬ 
lant’s counsel urged here would certainly be more preju¬ 
dicial to his case. 

Insofar as the statement made at the bench that this 
part of the argument was rotten it is submitted that the 
argument could not be answered by appellee’s counsel 
because he would be required to argue to the jury that 
prior counsel in the case had overlooked a point—hardly 
a proper argument to be made by any attorney. There¬ 
fore, the Court apparently felt that appellant’s attorney 
was making an unfair argument—and “rotten” in that 
sense. Moreover, the fact that adultery could be proved 
under a charge of alienation of affections is a matter of 
law and certainly appellee’s counsel could' not argue this 
point before the jury. 


CONCLUSION 

Appellant has not suggested that if a new trial is 
granted that the verdict on the new trial would be in 
his favor. He has not argued that the evidence does not 
sustain the verdict. His objections do not go to the 
merits of the case. 
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Appellant has searched the voluminous record in this 
case and has had to raise as objections such matters as 
the comment by the Court at the Bench made in the 
informal give and take between counsel and the Court; 
the various rulings on admissibility of evidence wherein 
the Court first ruled certain evidence improper and later 
permitted its introduction (appellant notes only the re¬ 
fusal and not the ultimate rulings); and comment by the 
Court on a phase of the case upon which he can show no 
prejudice because the jury found in appellant’s favor on 
that issue. 

Accordingly, it is respectfully submitted, that the verdict 
of the jury was sustained by the evidence and that the 
conduct of the Court was proper. 

William R. Lichtknberg 
Samuel Barker 
Joseph Luria 

Attorneys for Appellee 

Of Counsel 

Lichtenberg & Barker 





JOINT APPENDIX 


No. 9377 


GEORGE P. KIMMEL, Appellant, 


VALTIN T. CAMPBELL, Appellee 


Appeal from the District Court of the United States for the 

District of Columbia. 


fir Orta*® 

£8 281947 








7 








INDEX TO JOINT APPENDIX. 

Page 

I. Pleadings, Docket Entries and Other Papers. 2 

Complaint. 2 

Answer to Complaint. 10 

Amendment to Complaint. 13 

Answer to Amendment to Complaint. 14 

Pre-Trial Proceedings. 14 

Verdict and Judgment (award for alienation of 

affections) . 15 

Verdict and Judgment (as to criminal conver¬ 
sation) . 15 

II. Excerpts from Testimony and Proceedings. 16 

Witnesses: 

George E. Barnholt. 69 

Dr. Jacob Walter Bird. 163 

Valtin T. Campbell.16,72 

A. Harry Crowell. 155 

Mrs. Elizabeth Dowell. 163 

Sallie Tommie Herne. 124 

Robert Hillier. 152 

Viola Hudson. 149 

George P. Ivimmel. 104 

Grace Lamkin (deposition) . 151 

Mrs. Elizabeth R. Smith. 166 

William R. Smithwick. 127 

Plaintiff’s Exhibit No. 8. 40 

Defendant’s Exhibit No. 13. 119 

Instructions of the Court to the Jury. 174 

Colloquies at bench after Court’s Charge to the 

Jury. 180 

Proceedings (Portion of Mr. Wilson’s final argu¬ 
ment to the Jury) . 187 





























IN THE 


United States Court of Appeals 

District op Columbia. 


No. 9377 


GEORGE P. KIMMEL, Appellant, 

y. 

VALTIN T. CAMPBELL, Appellant. 


Appeal from the District Court of the United States for the 

District of Columbia. 


I 


JOINT APPENDIX 


o 


L 

PLEADINGS, DOCKET ENTRIES AND OTHER 

PAPERS. 

1651 Filed Nov. 7—1942 

IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 

Civil Action No. 17693 

Damages for Alienation of Affection. 

Valtin T. Campbell, 1143 Oates Street, N. E., Washington, 

D. C., Plaintiff, 


v. 

George P. Kimmel, 605 Fourteenth Street, N. W., Wash¬ 
ington, D. C. 

Complaint 

The amount in controversy, exclusive of interest and cost, 
exceeds Three Thousand ($3,000.00) Dollars. 

The plaintiff, Valtin T. Campbell, says and alleges: 

1. That he is a citizen of the United States, a resident of 
the State of Florida, and now temporarily residing in the 
District of Columbia. 

2. That the defendant, George P. Kimmel, is a citizen of 
the United States with offices in the District of Columbia, 
and that many of the matters and things complained of took 
place in the District of Columbia. 

3. That on the 15th day of June, 1933, at the town of Ojus, 
Dade County, Florida, he, the plaintiff, was lawfully mar¬ 
ried to one Flora Mae Campbell, and the said Flora Mae 
Campbell then and there became the lawful wedded wife of 
the plaintiff, and has continued to be, and is now the wife 
of this plaintiff; that plaintiff and his wife lived and cohab¬ 
ited together as man and wife in Dade County, Florida, and 
during this cohabitation, in the year 1934, there was born 
to them a daughter, Rosalie; that they continued to 
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1652 live in their own home with their daughter, peace¬ 
fully, happily and contented until the wrongful acts 

of the defendant herein after complained of and set forth. 

4. That in the month of February, 1938, in the City of 
Miami Beach, Florida, at the Tides Hotel, where the said 
Flora Mae Campbell was employed, the defendant, as a 
guest of the said hotel, importuned and solicited the said 
Flora Mae Campbell to wait on him, complaining first that 
he was suffering from an injury to his ankle, and wanted 
her to rub and massage that part of his limb which was 
injured, which she consented to do; that shortly thereafter, 
and while defendant was still a guest at the Tides Hotel, he 
stated to the plaintiff that he was also suffering from a back 
injury received in an aeroplane accident, and had to have 
the assistance of the said Flora Mae Campbell to rub and • 
massage his injured back, and he further stated to the 
plaintiff that he was a wealthy patent attorney and owner 
of many patent commodities now sold throughout the world 
and that his wealth and means enabled him to pay to Flora 
Mae Campbell a large weekly salary and all of her expenses, 
and that he wanted her to accompany him to the District of 
Columbia, where he resided and his business offices were 
located, for the sole purpose of rendering him aid and at¬ 
tending to his injured back, and that he wanted the plain¬ 
tiff’s consent for her to do so; that the plaintiff believing 
and relying upon the defendant’s statements and repre¬ 
sentations, consented thereto, and the Flora Mae 

1653 Campbell did leave her husband’s home and fireside 
and entered into the employment of the defendant; 

that the statements and representations made by the de¬ 
fendant were false, deceptive and maliciously made to 
deceive the plaintiff and his wife, Flora Mae Campbell; 
that the defendant was not suffering from an injured back 
caused by an aeroplane accident, and at the time defendant 
made such representations to the plaintiff and his wife, he 
knew them to be false, wicked and malicious, and that the 
defendant’s design of the employment of Flora Mae Camp¬ 
bell was not in fact one of a nurse, but was that of a com- 
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panion; that the statements and representations made to 
the plaintiff were false and untrue, and were part of an 
artifice and scheme on the part of the defendant, maliciously 
made to deceive the plaintiff and to alienate the love and 
affections of plaintiff’s wife, Flora Mae Campbell, from the 
plaintiff and to rob plaintiff of his consortum with her, his 
lawfully wedded wife. 

5. That the defendant and Flora Mae Campbell did leave 
Florida together and travelled to the City of Washington, 
and that the defendant immediately began lavishing his 
wealth upon her, buy buying her expensive clothes, taking 
her to his social clubs and furnishing her with such enter¬ 
tainment that was far beyond that to which she was accus¬ 
tomed and beyond that which the plaintiff could afford; 
that he lavished such splendor on plaintiff’s wife with the 
design and purpose of further alienating her affections 
from the plaintiff’; and, in furtherance of his corrupt 

scheme, he offered and did furnish to the plaintiff 
1654 employment, inducing him to come to Washington to 

do building and repair work on property of the 
defendant in the District of Columbia and at his country 
estate in Montgomery County, Maryland, and that the 
plaintiff did come to Washington and the defendant did 
furnish him employment; that soon thereafter, the defend¬ 
ant separated plaintiff from his wife and plaintiff was 
robbed of her consortum, and the plaintiff was given living 
quarters in the attic of defendant’s home while his wife, 
Flora Mae Campbell, was made to occupy adjoining rooms 
with the defendant on a different floor from the plaintiff; 
that all of this was a part of the malicious and wicked 
scheme of the defendant to destroy the family life of the 
plaintiff and to alienate the love and affections of plaintiff’s 
wife from the plaintiff and to deprive him of the comfort, 
society, assistance and consortum of his lawfully wedded 
wife. 

6. The defendant, to further carry out his design, scheme 
and purpose to alienate the affections of Flora Mae Camp¬ 
bell, which the plaintiff had, did speak disparagingly of, 
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about and concerning the plaintiff to plaintiff’s wife and to 
other persons, and did find fault with plaintiff’s work and 
conduct, saying and suggesting that Flora Mae Campbell 
should be the wife of the defendant and not the plaintiff’s 
wife and that plaintiff could find another wife; that the 
defendant contrived to and did deny the plaintiff regular 
association with his wife, all of which made the plaintiff 
sick in mind and body, and it became so unbearable that 
plaintiff was forced to quit the employment of the defend¬ 
ant ; that plaintiff, at that time, implored and entreated his 
wife to return with him to their home in Florida 
1655 where they could resume their normal life and be 
happy and contented with their daughter as they had 
been before the defendant forced himself into the home of 
plaintiff; that the plaintiff’s wife, Flora Mae Campbell, did 
at different times and for short intervals, returned to Flor¬ 
ida and to plaintiff’s home, but through the influence of the 
defendant she never assumed the wholesome life of an 
obedient, loving and dutiful wife, and that during all the 
infrequent stays the defendant was in constant communi¬ 
cation with her by letters, long distance telephone calls and 
personal visits, imploring and entreating her to leave the 
plaintiff and bis home and fireside and to return to the de¬ 
fendant; that he made her offers of expensive gifts to so 
return even for short visits; that in the year 1939 he 
offered her a new Plymouth automobile to leave the plain¬ 
tiff and to return to him and when she did so he made her 
a gift of a new 1940 Plymouth automobile. 

7. That in the year 1939 defendant, wickedly and unlaw¬ 
fully, planned an automobile tour of the United States and 
induced the plaintiff’s wife to accompany him and leave the 
plaintiff; that they visited the Hawaiian Islands where they 
sojourned for more than two months; that during the same 
year he induced plaintiff’s wife to travel with him to Cuba. 

8. That in 1940, after Flora Mae Campbell had returned 
to her husband’s fireside, defendant offered to give to her 
and did give to her another new automobile, a 1941 Plym¬ 
outh, to leave her husband and to return to him, and 
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1656 during the same year he gave her an expensive mink 
coat, gifts of clothes and other things of value, all in 

furtherance of his unlawful and malicious scheme and de¬ 
sign to completely alienate from the plaintiff the love and 
affection and consortum of his wife, Flora Mae Campbell, 
and that during all of the said time the plaintiff was en¬ 
treating and imploring his wife to return to his fireside and 
to live with him as a dutiful wife and mother of her child. 

9. That on April 9th, 1940, Flora Mae Campbell gave 
birth to a son at Miami, Florida; that the defendant came 
to Miami and stated that he wanted to be present, in the 
room with plaintiff’s wife, when the child was delivered, 
but he arrived too late for the event, a baby boy had been 
born to Flora Mae Campbell; that the defendant intruded 
and imposed upon the privacy of plaintiff’s home during 
his wife’s confinement period, and insisted that the baby 
be named George Robert, George after the defendant and 
Robert after a friend of the defendant, one Robert Hilliard; 
that defendant then and there purchased 100 shares of 
International Telephone Stock for the newly born baby in 
its name, George Robert Campbell; that this child was born 
within ten months after the defendant and Flora Mae 
Campbell returned from their sojourn in the Hawaiian 
Islands, and the acts of the defendant in connection with the 
birth of this child, caused a doubt to be raised in plaintiff’s 
mind, and in the minds of his friends, as to the parentage 
of said child, which caused the plaintiff great mental 

1657 anguish and suffering; that all this was done in fur¬ 
therance of defendant’s scheme, design and purpose 

to completely alienate the affections Flora Mae Campbell 
from plaintiff and to cause doubt and suspicion in the mind 
of the plaintiff as to the fidelity and virtue of his wife; that 
in furtherance of his said scheme, defendant induced Flora 
Mae Campbell to leave the plaintiff and come to the de¬ 
fendant at Washington, D. C., and bring the infant child as 
soon as she was able to travel and to spend a period of con¬ 
valescence after her confinement under the defendant’s roof 
and care, and this was all in the furtherance of defendant’s 
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design to completely alienate the affections of plaintiff’s 
wife from the plaintiff. 

10. That in March, 1942, the plaintiff induced his wife to 
leave the defendant and to come and live with him in Mobile, 
Alabama, where he had a year’s employment, and hardly 
had plaintiff become domiciled there with his wife and 
family when the defendant followed her and came to the 
plaintiff’s home and tried to persuade plaintiff’s wife to 
leave the plaintiff and to come to his country home near 
Washington for the period of her confinement and during 
the coming birth of another child, but the plaintiff suc¬ 
ceeded in having his wife go to Florida for the birth of this 
third child; that immediately after the birth of this child, 
the defendant induced and pursuaded Flora Mae Campbell, 
against the will of her husband, to bring the infant of a few 
weeks and spend the period of convalescence with the de¬ 
fendant and her other children, and away from the 

1658 plaintiff, and this was done to further alienate the 
affections of the Flora Mae Campbell from the 
plaintiff. 

11. That Flora Mae Campbell returned to Miami in the 
summer of 1941, with her children, and stayed until Septem¬ 
ber, but the defendant had her return to Montgomery 
County, Maryland, and to testify in an action by defendant 
against one of his former wives over the custody of his two 
children; that she returned to Miami for a short stay and 
then again traveled in the month of November, 1941, to New 
York where defendant had rented an expensive apartment 
on Park Avenue for himself and Flora Mae Campbell; that 
after a short stay in New York, she returned to her husband 
in Florida where she remained until February, 1942; that 
in February, 1942, the defendant entreated, implored and 
pursuaded the plaintiff’s wife to live with him in New 
York at the said apartment on Park Avenue, over the ob¬ 
jections of the plaintiff; that the plaintiff was induced to 
drive Flora Mae Campbell and her children to the City of 
Washington in their automobile in the month of February, 
1942; that when plaintiff and his wife and the said children 
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arrived in Washington, defendant, immediately arranged to 
send Flora Mae Campbell and the children to New York, 
away from the plaintiff, and he, the defendant, immediately 
followed her and lived with her in the same apartment for 
some two months or more; that Flora Mae Campbell 
promised the plaintiff that she would only remain with the 
defendant until September 26th, 1942, and that she would 
leave the defendant and return to the plaintiff and to their 
home and live together as man and wife; that the defendant 
knew that Flora Mae Campbell had promised to return to 
the plaintiff on the 26th day of September, 1926, and 
1659 he further proceeded to alienate whatever affection 
was left for the said plaintiff on behalf of the said 
Flora Mae Campbell, and to completely destroy, dominate 
and coerce the Flora Mae Campbell not to return to the 
plaintiff, and robbing the plaintiff of her love, society, com¬ 
panionship and consortium 

12. That the defendant, to further alienate the love and 
effection of plaintiff’s wife from the plaintiff, persuaded 
her to become associated with him in certain stock transac¬ 
tions and that he procured for her a line of credit with a 
brokerage firm located in Washington, D. C., and that de¬ 
fendant, in order to cover up his transactions, with the con¬ 
sent of Flora Mae Campbell, did trade in stocks in her name, 
but the stock so bought and sold was in fact and truth the 
property of the defendant, though defendant promised that 
when the loans or credits were satisfied and a profit made 
she was to benefit thereby, and this was all a part of a 
scheme done for the purpose and object to alienate the 
affections of Flora Mae Campbell from her husband and to 
hold over her a threat of her personal liability for the said 
stock transactions. 

13. That the defendant, to further induce and alienate 
the affections of the plaintiff’s wife, did on May 15th, 1942, 
in the City of Baltimore, make a codicil to his last will and 
testament, appointing Flora Mae Campbell one of the 
trustees of his estate, and making her the sole caretaker of 
his farm “Longwood” in Montgomery County, Maryland, 
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and providing her sufficient funds ($200.00 per month) and 
all the profits from the farm, and then and there, well know¬ 
ing that said Flora Mae Campbell was the lawful wife of the 
plaintiff, wrongfully, wickedly, injuriously and maliciously 
besought, persuaded and allured Flora Mae Campbell 
1660 to desert and abandon the plaintiff and thereby the 
affections of said Flora Mae Campbell for the plain¬ 
tiff were wholly alienated and destroyed. 

14. That thereafter, on September 26th, 1942, the plain¬ 
tiff’s wife repudiated her promise and agreement to leave 
the defendant and to come and abide and live with the 
plaintiff as a true and loving wife and the mother of her 
three children, and to give to the plaintiff the love and 
affections which he would have had and did have before the 
defendant forced himself upon the plaintiff and into his 
home, and by reason thereof and as herein set forth, the 
plaintiff during all of the time suffered great mental anguish 
and has been greatly humiliated and embarrassed among 
his friends and acquaintances, and has been made sick in 
mind and body, and was and is mentally and physically 
unable, at times, to pursue his vocation, and he therefore 
and thereby has suffered great damages in consequence of 
the wrongs and injury, maliciously and wantonly, done him 
by the defendant as aforesaid. All in the damages to the 
plaintiff in the sum of Two Hu stored and Fifty Thousand 
($250,000.00) Dollars. 

Wherefore, plaintiff brings this suit and claims judg¬ 
ment in the sum of Two Hundred and Fifty Thousand 
($250,000.00), besides cost of this suit. 

A demand is made for a jury trial on all issues and for the 
full amount. 

Valtin T. Campbell, Plaintiff , 

1143 Oates Street, N. E. 

John W. Choate, Counsel , 

1616 Sixteenth Street, N. W., 

Washington, D. C. 

• ••••••#» 
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1661 Filed Apr 3 1944 

Answer to Complaint 

First Defense 

The complaint fails to state a claim against defendant 
upon which relief can be granted. 

Second Defense 

(1) Answering the first paragraph of the complaint, de¬ 
fendant admits that the plaintiff is a citizen of the United 
States and a resident of the State of Florida. Defendant 
denies that the plaintiff is now temporarily residing in the 
District of Columbia. 

(2) Answering the second paragraph of the complaint, 
defendant admits that he is a citizen of the United States 
with offices in the District of Columbia. He denies the other 
averments of said paragraph. 

(3) The defendant admits the averments of paragraph 
three of the complaint except the averments contained in the 
last clause thereof, which he denies. 

(4) Answering the fourth paragraph of said complaint, 
this defendant admits that in the month of February, 1938, 
he became acquainted with the plaintiff’s wife, Flora Mae 
Campbell, at the Tides Hotel in Miami, Florida, where he 

was a guest and where she was employed as a nurse, 

1662 and while he w*as suffering from injuries to his ankle 
and back, the latter having been received in an air¬ 
plane accident. Defendant denies all the other averments 
of said paragraph four of said complaint. Defendant avers 
that plaintiff’s wife applied for the position of being a 
nurse for the defendant, and defendant employed her with 
the approval and consent of the plaintiff, it being clearly 
understood that the said nurse would be required and ex¬ 
pected to attend the defendant in the District of Columbia 
and the State of Maryland where defendant’s office and 
home were respectively located, as well as elsewdiere, when¬ 
ever the defendant was required to travel in connection 
with his business. 
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(5) Answering the fifth paragraph of said complaint, 
this defendant admits that, pursuant to the agreement al¬ 
leged in the preceding paragraph of this answer, he and 
plaintiff’s said wife went to Maryland—not to the District 
of Columbia; and he also admits that he employed the plain¬ 
tiff to do building and repair work on defendant’s farm in 
Maryland, and the plaintiff accepted such employment and 
came north. This defendant denies all the other averments 
of said paragraph five of said complaint. 

(6) Answering the sixth paragraph of said complaint, 
defendant denies all the averments thereof except that he 
admits that the plaintiff’s wife at different times returned 
to the home of plaintiff and herself in Florida. 

(7) Defendant denies the averments of the seventh para¬ 
graph of said complaint, as alleged; but admits that he 
traveled in the United States and to Hawaii and Cuba in 
connection with his business and that the plaintiff’s wife ac¬ 
companied him, but he avers that plaintiff’s said wife ac¬ 
companied him solely in her capacity as a nurse, and that 
that was entirely the nature and extent of the relationship 
which existed between her and defendant upon said trips. 

(8) Defendant denies the averments of paragraph eight 
of said complaint. 

1663 (9) Answering the averments of paragraph nine 

of said complaint, this defendant admits that on or 
about April 9, 1940, the plaintiff’s wife gave birth to a 
son at Miami, Florida, and he further admits that said 
child was born within ten months after he and the plaintiff’s 
wife returned from Hawaii. Defendant denies all the other 
averments of paragraph nine of said complaint. 

(10) Answering the tenth paragraph of said complaint, 
this defendant admits that in March, 1941, the plaintiff and 
his wife lived in Mobile, Alabama, and that thereafter their 
third child was bom in Florida; but defendant denies all 
the other averments of said paragraph ten of said com¬ 
plaint. 

(11) Answering the eleventh paragraph of said com¬ 
plaint, defendant admits that the plaintiff’s wife returned 
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to Miami in the summer of 1941 with her children and stayed 
until September, 1941, and that defendant was in New York 
City during most of the winter of 1941-1942, and plaintiff’s 
wife attended him there during part of this time as a nurse 
in an apartment which defendant and his law partner had 
rented for the period of certain litigation in which they 
were engaged. This defendant denies all the other aver¬ 
ments of said paragraph eleven of said complaint, except 
that he avers that his last employment of the plaintiff’s wife 
was concluded on or about September 30,1942, as the plain¬ 
tiff had been previously advised that it would be, and plain¬ 
tiff’s said wife left such employment on or about said date, 
and went first to plaintiff’s room at 1245 W Street, S. E., 
Washington, D. C., for several days and thereafter she re¬ 
turned to Florida, in accordance with her promise to do so, 
and has not since been employed by this defendant. 

(12) Defendant denies the averments of the twelfth para¬ 
graph of said complaint. 

(13) Defendant denies the averments of the thirteenth 
paragraph of said complaint. 

(14) Defendant denies the averments of the fourteenth 
paragraph of said complaint. 

1664 And having fully answered said complaint, defend¬ 
ant prays that the same may be dismissed. 

Third Defense 

Defendant says that he has not, at any time, by any means 
whatsoever alienated, or attempted or intended to alienate, 
the affections of the plaintiff’s wife for the plaintiff; that he 
has not done any wrong or injury, maliciously, wantonly or 
otherwise to the said plaintiff; that he has not been guilty 
of any impropriety toward or misconduct with the plain¬ 
tiff’s wife; that since defendant met the plaintiff’s wife, she 
has served him only as a nurse for himself, or as a nurse and 
companion for his children, or in assisting him, diiring the 
times when she was nursing defendant on his farm in Mont¬ 
gomery County, Maryland, in the supervision of certain 
details of the farm, and there has been no other relationship 
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between them; that, instead of endeavoring to separate 
plaintiff and his wife, defendant employed plaintiff so plain¬ 
tiff could live with his wife, and during two winters, defend¬ 
ant rented plaintiff’s home in Florida and lived there, 
instead of stopping at a hotel and having plaintiff’s wife 
attend him there as a nurse, solely in order that plaintiff 
and his wife and family could be constantly together; that, 
at other times, plaintiff obtained employment near where 
defendant had to be located, and plaintiff frequently visited 
and cohabited with his wife, and this was so around the 
time of the termination by the defendant of the wife’s em¬ 
ployment as his nurse; and that the plaintiff had full 
knowledge of the nature and extent of the arrangement be¬ 
tween his wife and defendant, and at all times during the 
existence thereof approved and acquiesced in the same. 

Fourth Defense 

While expressly denying that the plaintiff ever had any 
cause of action against him or a right to maintain the 
instant action against him, defendant says that the alleged 
right of action complained of herein arose more than three 
years next before the time of the filing of the complaint 


herein. 

• * 

John J. Wilson, 

Attorney for the Defendant, 

815 Fifteenth Street, N. W. 

****•#• 

1665 

Filed Dec 19 1944 


Amendment to Complaint 

Leave of Court having been granted by the Pretrial 
Justice, the Complaint in the above-entitled cause is here- 


with amended to include the following as an additional para¬ 
graph thereto to be numbered “12” and the paragraph now 
numbered “12” to be changed to “13.” 

“12”: That on numerous occasions during the employ¬ 
ment of the said Flora Mae Campbell by the defendant, the 
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defendant and the said Flora Mae Campbell did have illicit 
and adulterous relations with each other. 

Samuel Barker, 

Attorney for Plaintiff, 

1074 National Press Bldg., 
Washington, D. C. 

#•••••••• 

1666 Filed Dec 28 1944 

Answer to Amendment to Complaint 

Defendant denies all the averments of the paragraph to 
the Complaint added by amendment and numbered 12; and 
also incorporates herein, as further answers to said amend¬ 
ment, all the other defenses heretofore filed to the original 
complaint. 

John J. Wilson, 

Attorney for Defendant, 
Address: 815 15th Street, N. W. 

1667 Filed Jan 23 1945 

Pretrial Proceedings 

Statement of Nature of Case: 

This is a suit for damages for alienation of affections and 
criminal conversation. Briefly, stated, Plaintiff will con¬ 
tend that from Feb. 1938 to the present time, Defendant has 
pursued a course of conduct intended and designed to alien¬ 
ate the affections of Plaintiff’s wife, and that during such 
period, Defendant committed criminal conversation with 
Plaintiff’s wife. Briefly stated, the Defendant denies that 
he pursued a certain course of conduct, denies the charges 
made against him, denies criminal conversation. 

In addition, the Defendant entered his plea within the 
Statute of Limitations. 
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Stipulations : By agreement of counsel for the respective 
parties, present in Court, it is ordered that the subsequent 
course of this action shall be governed by the following 
stipulations unless modified by the Court to prevent mani¬ 
fest injustice: 

Within 10 days Plaintiff may amend his Complaint by 
charging Defendant with criminal conversation. 

Within 10 days after the filing of such amendment, 
Counsel for Defendant may plead as he is advised. 

Samuel Barker, Date January 23,1945 

Attorney for Plaintiff 


J. J. Wilson, 

Attorney for Defendant 


F. Dickinson Letts, 

Pretrial Justice 


1669 Filed Jun 5 1946 

Verdict and Judgment 

This cause having come on for hearing on the 13th day 
of May, 1946, before the Court and a jury of good and lawful 
persons of this district, to wit: 

James J. Lynagh, Robert L. Grigsby, Frank A. Dorsey, 
George E. Johnson, John E. McGraw, Kenneth C. Hamlin, 
Nathan J. Maiorana, Irving C. Kennard, Joshua D. War- 
field, Charles E. Fox, James G. Barnard, Lawrence E. 
Sheridan who, after having been duly sworn to well and 
truly try the issues between Valtin T. Campbell, plaintiff, 
and George P. Kimmel, defendant, and after this cause is 
heard and given to the jury in charge, they upon their oath 
say this 5th day of June, 1946, that they find the issues 
aforesaid in favor of the plaintiff and that the money 
payable to him by the defendant by reason of the premises 
is the sum of $15,000 for alienation of affection. 
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Wherefore, it is adjudged that said plaintiff recover of 
the said defendant the sum of Fifteen Thousand Dollars 
together with costs. 

Charles E. Stewart, Clerk 

By direction of By James M. Parsons, Assistant Clerk 
Justice T. Alan Goldsborough 

********* 

1670 Filed Jun^ 1946 

Verdict and Judgment 

This cause having come on for hearing on the 13th day 
of June, 1946, before the Court and a jury of good and 
lawful persons of this district, to wit: 

James J. Lynagh, Robert L. Grigsby, Frank A. Dorsey, 
George E. Johnson, John E. McGraw, Kenneth C. Hamlin, 
Nathan J. Maiorana, Irving C. Kennard, Joshua D. War- 
field, Charles E. Fox, James G. Barnard, Lawrence E. 
Sheridan who, after having been duly sworn to well and 
truly try the issues between Valtin T. Campbell, plaintiff, 
and George P. Kimmel, defendant, and after this cause is 
heard and given to the jury in charge, they upon their oath 
say this 5th day of June, 1946, that they find for the de¬ 
fendant against said plaintiff as to criminal conversation. 

Wherefore, it is adjudged that said plaintiff take nothing 
by this action, that said defendant go hence without day, be 
for nothing held and recover of plaintiff his costs of defense. 

Charles E. Stewart, Clerk 

By direction of By James M. Parsons, Deputy Clerk. 
Justice T. Alan Goldsborough. 

*••••••** 

H. EXCERPTS FROM TESTIMONY AND 
PROCEEDINGS 

8 Valtin T. Campbell, the plaintiff, was called as a 

witness for and in his own behalf 

• *••••••• 
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Direct Examination 
By Mr. Barker: 

Q. State your full name. A. Valtin Thomas Campbell. 

• *••**•*• 

Q. Now, Mr. Campbell, how long have you lived in the 
District of Columbia? A. I first came to the District of 
Columbia in 1942 

##*#**••• 

Q. Now, when and where did you marry your wife? A. 
Ojus, Florida, June 15,1933. 

**#*•*••• 

9 Q. Now, Mr. Campbell, let me ask you this, are you 
employed at the present time? A. I am. 

Q. What is your occupation? A. Carpenter. 

Q. Mr. Campbell, directing your attention to 1938, where 
were you living? A. In 1938 I was living in North Miami 
Beach, Florida. 

Q. And your wife was living with you? A. Bight. 

Q. And were you employed at that time ? A. Yes. 

Q. What were you doing? A. Carpenter. 

Q. Was your wife employed at that time? A. I don’t 
believe she was. 

Q. Now, did there come a time when she was employed 
at a hotel? A. Yes, she was employed at the Tides Hotel, 
I believe so, she went to work in January of 1938. 

Q. What sort of work did she do there? A. She was a 
nurse. 

**##••••• 

10 Q. Now, Mr. Campbell, did you have any children 
at that time ? A. I had Rosalie, we had Rosalie. 

Q. Now, how did you and your wife get along during, say, 
the first five years of your married life, up until 1938? A. 
Got along fine. 

**••••••• 
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Q. Were you living in this home, or were your renting 
the home? A. We were paying for our own home. 

Q. Now, directing your attention then to sometime in 
February, I believe, of 1938, did there come a time when you 
met Mr. Kimmel? A. There was. 

Q. And will you tell us under what circumstances. A. 
My wife had met Mr. Kimmel in the Tides Hotel, and she 
came to me and told me that she was giving him treatments, 
and that he had asked her if she could take him up north for 
a period of about three weeks, because he had no 

11 nurse, and he felt like she could take care of him 
during that period, and then he would be able to get 

another nurse and she could come on back. 

She asked me about it and I told her I didn’t think very 
much of it, so she asked me to go over and meet Mr. Kimmel. 
• ***•**•* 

She asked me if I would go over and see him, she 
had been telling me about wanting her to work for him, so 
I went over there one evening and met Mr. Kimmel. At 
that time he told me about his place in Washington; that 
he was doing a lot of work up there as a patent attorney, 
and was in the position to pay her good wages for the 
work she did, and that he would be glad if I would let her 
go with him. 

At the time I did not make any opposition that evening, 
and after we had been home we had quite a discussion about 
it, and I told her I did not think very much of it, that I didn’t 
like it very well, so, after a period of, oh, maybe a week or 
so, ten days, she came at me to let her go with him on this 
trip, and finally I told her if she would not be gone over 
three weeks she could go. 

Q. Now, Mr. Campbell, after she had left on this 

12 trip did you hear from her? A. Yes, I did. 

Q. And do you recall what places she visited? A. 
She went to Washington; she went to his farm in Maryland; 
she went to, I remember one place, Providence, Rhode Is¬ 
land, Massachusetts, New York City, and all those places 
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throughout this stay there, and she went there with him on 
this business trip that he had to take care of. 

20 By Mr. Barker: 

Q. Mr. Campbell, did you have any discussion con¬ 
cerning Mr. Kimmel when your wife returned? A. Yes, we 
did, during the time that they were—she was on this trip 
with him, and he found out that she was coming back, he 
talked to her then too- 

Mr. Wilson: Wait a minute. 

The Court: You mean that is what she said? 

The Witness: That is what she told me. 

Mr. Wilson: The Court understands that I make the 
same objection to this line of testimony except for certain 
purposes. 

The Court: Yes. The testimony, what she told her hus¬ 
band, what she told the plaintiff is admissible. Now, it may 
be it is admissible for other reasons later, but at the present 
time, and until the Court rules otherwise, it is only admis¬ 
sible for the purpose of showing her mental attitude. 

Mr. Wilson: Yes, thank you. 

By Mr. Barker: 

Q. Continue. 

• ***•#**• 

22 The Witness: He made an offer of $200 a month if 
I would agree to go up there and do work on the farm 
and let my wife take care of his back that he said was 
injured, so- 

The Court: That was $200 for both of you? 

The Witness: That is right. 

The Court: All right. 

The Witness: So I was working, but work was not any 
too regular, we had to get what we could at the time, so I 
felt, and she did too, that it was a good opportunity to get 
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ahead and pay for the home, so after we talked it over we 
decided to take the proposition, because it would be through, 

* • • # • • * # * 

towards the end of the summer, because at that time the 
children would go back to school and he wanted her up there 
at that time too, and she thought that this work would be 
over by the end of the summer, then it would be over, and 
that was this letter that he wrote. 

In other words, I didn’t know anything about it, other¬ 
wise. 

By Mr. Barker: 

Q. Then you did go up to his farm? A. Yes. 

Q. Who went with you? A. My wife and my little girl, 
Rosalie, and myself drove up to his farm. 

Q. Did you have an automobile of your own? A. 
23 At that time we had a 1935 Ford. 

Q. Now, when you got up to the farm what quarters 
were given to you and your wife and child? A. Well, when 
we got up to the farm there was a room—I don’t know how 
to explain it, make it clear—but it was down a flight about 
four steps from the second floor where Mr. Kimmel’s room 
was located, and this room had a double bed and bath, and 
that was where we were goingf to stay, and after while, Mr. 
Kimmel told her she would have to stay in a room called 
the nurse’s room, and the reason that he had a bell in there, 
that at any time during the night he would need attention 
he would ring his bell and she could easily awake; also his 
daughter Gayle slept in the room next to the nurse’s room, 
which would be two rooms from his, and she was afraid 
every night and wanted my wife in there for just to kind of 
keep her from being afraid, so that put me in the room by 
myself with Rosalie. 

• •*##*##» 

Q. Now, what did your wife do when she got to the farm 
in the way of nursing? A. Well, I have seen her give Mr. 
Kimmel massages, rub his back; I have seen her do that, 
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and she also did other things around the house; she 

24 looked after his diet, and saw that he got the right 
food—she was a nurse, she was the only one that 

had anything to do with his room, that she had to see that 
his room was in order; he did not seem to want anybody 
else in there to bother his room, and different things around 
the house, she seemed to have charge, manager like, what 
needed attention; she seen that was carried through and 
seemed to—he seemed to leave it up to her to handle. 

Q. What did you do? A. I went up there with the inten¬ 
tion of building a tenant house. 

• #•##•*•* 

A tenant house on the farm, the first thing I did up there 
was to finish the lake that he had started, he had a lake 
covering about an acre of ground, he had me finish it. It 
was not complete; that was the first job I had to do. 

By Mr. Barker: 

Q. Now, how long did you and your wife and child re¬ 
main at Mr. Kimmel’s farm on this occasion? A. We 
stayed—my wife and Rosalie left for Miami in November of 
1938. The first time I stayed on the farm, then they went 
down—we had decided in between there, see, during the 
course of the summer, most of the work I did on the farm 
was everything but the tenant house. 

25 Q. Let me ask you there, why was that ? A. Every¬ 
thing but the tenant house, I don’t know why it was. 

Q. Weren’t you ready to work on the tenant house? A. 
That was the expectation I had when I went up there, but 
it was everything but the tenant house when I got up there. 

Q. Who told you what to do ? A. Mr. Kimmel. 

Q. Did you ask him why you were not starting work on 
the tenant house? A. Yes, I did. 

Q. What did he tell you? A. He told me that he would 
take care of that later, it was not very pressing; he had 
this other work that he wanted to get turned out. 
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By Mr. Barker: 

Q. When were you supposed to leave, Mr. Campbell, ac¬ 
cording to your agreement? A. At the end of the summer 
in 1938. 

Q. All right. Now, at the end of the summer, dur- 

26 ing the season, did you begin to make your prepara¬ 
tions to leave ? A. I did. 

Q. Did you have any discussion with either Mr. Kimmel 
or your wife about that? 

That is right, one time I believe I was bringing the mail 
to Mr. Kimmel’s room or toward the end of the summer 
that was, that was the time approaching for us to leave and 
he knew we were going to leave, so he asked me, he was 
sitting at the end of the desk and my wife and Rosalie were 
sitting on the floor in front of the desk, and he says, 

27 “You know, I think it would be easier for you to get 
another wife than it would be for me to get another 

nurse, as I have so much trouble getting nurses, there is 
only one that seems to be able to take care of me; 1 feel it 
would be easier for you to get another wife.” 

I said, “I don’t know, you have a peculiar sense of 
humor” and I said, “I just could not see it that way.” 

So I asked my wife at the time, I said, “How do you feel 
about it?” 

And she said, “Naturally, I am going with you.” 

Then I said, “You better get started, because I am going 
to get ready to go. ” 

I didn’t like it a little bit, and I went down to my room 
and she stayed in the room with Mr. Kimmel. 

Later on she came down to the room and she said, “Are 
you really going?” 

I said, “Sure, I am going.” I said, “You might as well 
get ready—you are going with me.” 

So she said, “Well, it is so close to time to go that if I 
leave here and go back home people will begin to wonder 
what is wrong, let’s stay until it is over with, until time is 
up, it is only a matter of two or three weeks.” 
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I said, “I am ready now, I’d just as leave go now.” 

We had a lot of discussion about it, about staying at the 
place. She always came out on top. 

28 Q. Well, when did you leave and when did she 
leave? A. She left in November, then, after we de¬ 
cided to stay, she left in November to go down to Miami and 
get our home in shape to stay there for the winter, around 
the 13th, was when she came back. 

Mr. Wilson: Wait a minute, does that mean you 
stayed- 

The Witness: I stayed at the farm, yes, sir. 

Mr. Wilson: All right. 

The Witness: I stayed at the farm, she went to Miami, 
and she came back, and while she was down there she wrote 
me a letter to the effect that she was going to leave Rosalie 
there. 

The Court: Who with? 

The Witness: Well, it would have to be with my mother. 
I wrote back and told her that if she did not bring Rosalie 
back, I am not staying at the farm either, so she brought 
Rosalie back, that would be in the last part of November, 
1938. 

Then, when I left in February, February 1st, 1939, so 
that I actually left the farm- 

By Mr. Barker: 

Q. What happened as far as wour wife was con- 

29 cerned, did she actually go with you? A. Well, when 
she came there—at the time—during the summer Mr. 

Kimmel and my wife and Rosalie drove down to Miami, 
and then they left, I told Mr. Kimmel that I was going the 
first day of February, but I don’t think he thought I 
meant it. 

Q. Let me ask you right there, had you started work on 
the tenant house yet? A. Yes, I started work on the tenant 
house—I started work on the tenant house in November— 
at the end of the summer I started on the tenant house. 
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Q. Proceed. A. Well, Mr. Kimmel and my wife were in 
Miami, he called up by phone one night at the farm, and I 
verified the fact that I was leaving, and he said, “I will 
raise your wages to $225 a month.” 

I said, “I don’t care what you raise it to”, I said, “I am 
leaving, I am tired of it.” 

So he said, “Well, I will have to come up to the farm and 
you stay until I get there.” 

I said, “If you make it the first of February that is all 
right, but I am leaving the first of February.” 

So he came up the first of February with my wife. At 
the time my wife was not feeling very good; she fol- 

30 lowed me back to Miami, probably a week or maybe 
ten days later. 

Q. Now, you came on home, and you say your wife was ill, 
so she followed you in about ten days, is that right? 

Now, when she came down then she was not working for 
Mr. Kimmel and you were not working for Mr. Kimmel, is 
that right? A. That is right. 

Q. All right. Now did there come a time after that 

31 when she again went to work for Mr. Kimmel? A. 
By April of 1939 I had agreed to go back and work 

on the farm, Mr. Kimmel talked to me when he was down in 
Miami. 

• •*•***•• 

Q. When he came dowm did he get in touch with you or 
your wife? A. Yes, he came to see us. 

32 Q. All right. Now, as a result of that, did you and 
your wife go to work for him again? A. That is 

right, we did. 

Q. Now, will you tell us what sort of negotiations were 
carried on between you and Mr. Kimmel and your wife 
during this employment? A. He told me—he wished that I 
go back and finish the construction work on the farm, he 
was going to do additional work and he wanted me to over¬ 
look it, there would not be anything to it, but to just see 


25 


that it was carried out the wav he wanted it, and that he 
would give us $250 a month and our expenses always paid, 
it was clear, every dollar, over and above, absolutely clear, 
that is why I went. 

The Court: You and your wife w^ere to get $250 a month 
and your keep? 

The Witness: That is right, $250 was clear, we had our 
expenses taken care of. I stayed at the farm, of course, if 
we wanted to go out and buy some clothing it was different, 
but I mean, so far as living, that was all taken care of. 

By Mr. Barker: 

Q. What were you supposed to do for this money? A. I 
was supposed to see that this work was carried out, he had 
hired another man after I left to do his work, seemed he 
had no confidence in him, and he wanted me to see that it 
was laid out right and correctly. 

33 Q. What, if anything, did he want your wife to do ? 
A. My wife was to take care of him, always take care 

of his back that he had injured. 

******••• 

Q. Well, now, as a result of these negotiations, then, did 
you and your wife go back to work for him? A. That is 
right, we went back to work for him, I was to, as I say, take 
care of the work around there, and after I got there it 
seemed like I did everything, just anything to keep myself 
occupied, it was not like I thought it would be at all. 

Q. Well, what did your wife do at that time? A. Well, 
every time she went back to the farm it seemed like she had 
more charge of the place, more to do—she dug out rocks, 
the place for the house; she helped pick out the furniture, 
she had charge of the cooking that was done around the 
place, in other words, he left everything to her. 

34 Q. Now, this places you, I believe, about the middle 
of 1939, is that correct? A. Well, the time we are 

speaking of is 1939, that is right. 
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Q. Yes. A. At this time they took this trip to Honolulu, 
and they left for Honolulu in April, 1939 and came back, 
approximately, I believe it was the end of June, 1939. 

Q. And did they tell you what the purpose of that trip 
was? A. Yes. 

Mr. Wilson: Did who tell you? 

The Witness: Mr. Kimmel and my wife both told me and 
said that Mr. Kimmel—he told me that he had business all 
over the country, and that it was necessary for him to at¬ 
tend to it, because he had been laid up, but that if my wife 
could go with him he would try to get through—he had tried 
to get another nurse, but he said he had so much trouble, 
and as long as he had her with him he knew he would be well 
taken care of and would be in condition to travel and attend 
to his business, see, in order to get to these different houses 
and places of business that he was connected with. 

It led to Honolulu because he had some other—I think it 
was the Full View Optical Company was the branch that he 
was interested in over there. 

35 Q. Now, before she went did she get any new 
clothes for this trip? 

#***•##*• 

A. Before he went to Hawaii he went to New York and 
at the time in New York he bought this clothing that my 
wife told me he bought for her, one was a spring coat espe¬ 
cially to take the California trip; another was an evening 
dress which was black, and I think with white—I guess you 
call it polka dots, little dots in it; another was black, another 
was red, I remember, and also he bought a housecoat, she 
showed me those things and said he bought them for her. 

I said, “Why is he buying you all these clothes?” 

She said that he wanted her to wear good clothes, you 
know, there will be no use for work clothes, because they 
will know with the money I make, what he said, but “I will 
take care of that part, and anyway that goes with my work, 
you got to be well-dressed. I cannot have anybody go with 
me looking like a tramp.” That is what she told me. 

• ••••***• 
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38 Q. Now, Mr. Campbell, when they returned did 
they come back to Maryland again? A. Yes, sir. 

Q. At that time did you have any agreement with Mr. 
Kimmel as to when you should leave? A. When the sum¬ 
mer was about to end, that it was supposed to take through 
the summer. 

Q. When they came back I believe you said was in June? 
A. They came back, I think it was June, yes, sir. 

Q. Then you stayed on at the farm, did you, throughout 
the summer? A. Yes. 

Q. Now, during this time was she giving him these treat¬ 
ments? A. Yes, she was giving him treatments all the time, 
so far as I know, she told me—I have seen her give him the 
treatments during that time; she would tell me that some¬ 
times twice a day she would give him the treatments. 

Q. Will you tell me what sort of clothes he wore when 
he received those treatments? A. Well, I have seen him in 
shorts, and I have seen him with his shirt pulled down, I 
have seen him with his shirt off. 

Q. Just what did the treatment consist of? A. All I know 
about it is this, that she rubbed his back, massaged 

39 his back, and his spinal column with olive oil. 

Q. Was there anything else about the treatment? 
A. I don’t know, I know that one of her knuckles was in¬ 
jured, she said it was from continual rubbing and mas¬ 
saging. 

Q. All right, now, did anything else happen during the 
summer; this was the summer of 1939. A. During that time 
Mr. Kimmel and I were not getting along so well, it seems 
like no matter what I did around the place he would in some 
way want it done differently, whether it was right or not. 
Well, I don’t think he knew very much about some of the 
construction work around there, but he would tell me about 
things that he had done over and over again, and knew of 
processes, and I naturally just didn’t seeing any sense in 
my dealing with him all the time, it seemed like I was just 
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doing something to be there so my wife could take care of 
him. 

I was not doing anything important, you might say just 
fooling around the place. 

Q. All right. When did you leave the farm again? A. 
Well, I left in September, 1939. 

Q. All right. Did your wife leave at that time? A. She 
did. 

Q. And did you at that time quit your employment with 
Mr. Kimmel? A. We quit at that time. 

40 Q. Did your wife quit? A. Yes, she quit. 

Q. All right. Now, did there come a time after 
that, this was September of 1939, when you again saw or 
heard from Mr. Kimmel ? A. Yes, he wrote a letter, it was 
not to me, it was to my wife, and he also called by phone and 
wanted her to work for him. 

Mr. Wilson: Let us fix this time, Mr. Campbell. 

The Witness: It was—this would have to be the last part 
of September of 1939. This time he wanted her to come 
back and work for him for a period of three months. I 
didn’t want her to go back, but he offered her a 1940 Plym¬ 
outh if I would let her come back and take care of him for 
three months, he had some kind of—I think it was a case 
of some kind that he had to attend to, and she had been in 
conferences with him and knew quite a bit about the testi¬ 
mony in case it went on, and he wanted her there to help. 

So, as usual, we argued it out, and she went on up there 
again, so that time she flew by plane to Washington, that 
was the last part of September, say, around the first part 
of October. 

Rosalie and I, that is my daughter, went by train to Rich¬ 
mond, Virginia and met Mr. Kimmel and my wife in Rich¬ 
mond. He had drove the new car down to Richmond. 

41 Rosalie and I drove the car back to Miami. 

My wife told me that she was going to be—it was 
.going to be necessary for her to travel quite a bit and she 
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wanted the car down in Miami because she did not want 
anyone to bother it out at the farm. 

The Court: Didn’t want what? 

The Witness: She did not want anybody to bother it, the 
kids were playing around the car, Mr. Kimmel’s boys were 
playing around it, and so I drove the car back to Miami, and 
in the latter part of 1939, which would be, say, Christmas 
of 1939, Mr. Kimmel and my wife drove down to Miami, and 
he made arrangements to rent our place, he was to stay 
there, and he stayed at our place for the season. 

By Mr. Barker: 

Q. When was that? A. That would be the season of 
1939-40, when he came down Christmas-time. 

Q. Had she already done the work she was supposed to 
do to get this automobile? A. Yes, that took care of three 
months, October, November and December, Christmastime 
they came down; her time was up, so he rented a room at 
our place and stayed there. 

• *•#**#*• 

42 Q. Now, what was she to receive as wages in addi¬ 
tion to this automobile? A. I think it was $300 a 

month. 

The Court: Working at Miami? 

The Witness: No, she was to get $300 a month and the 
car. 

By Mr. Barker: 

Q. She was to get her salary plus the automobile, is that 
correct? A. Yes. 

Q. Now, after the three months were up she came back, 
is that correct? A. Yes, that is right, she and Mr. Kimmel 
drove back that time. 

Q. Now, did you know that Mr. Kimmel was coming to 
stay at your home at that time ? A. Yes, I knew it. 

Q. How did you know it? A. She wrote me and told me 
she had made arrangements—she asked me if it would be all 
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right and I told her it would be all right if she wanted it 
to be. 

Q. All right. So they came down, Mr. Kimmel then 
stayed at your home, is that right? A. That is right. 

43 Q. How long did he stay? A. He went back as 
near as I can tell you around the middle of March, 

1940. He went back by, I believe he went back by train. 

Q. Now, at that time did the employment—did the con¬ 
tract of employment between your wife and Mr. Kimmel 
cease? A. Yes, that was the end of that employment, be¬ 
cause she was expecting Bobbie at that time, and she was 
inno condition to continue working. 

The Court: Is that your second child? 

The Witness: That is the second child. 

By Mr. Barker: 

Q. All right, will you tell us when was the next time you 
saw Mr. Kimmel? A. Mr. Kimmel came back down to 
Miami about two days after Bobbie was born. 

Q. Tell us what happened at that time? A. Several 
things happened. Bobbie at that time—we had not decided 
just what we were going to name the boy, I didn’t like my 
name too well, because it is hard to pronounce for one thing, 
I just didn’t like it, so we had already discussed it, but we 
never came to any decision. 

The Court: You what? 

The Witness: We had been discussing what name the 
child should have, but we could not come to any name. 

The Court: I see. 

44 The Witness: Mr. Kimmel was there and sug¬ 
gested that we name it George after a friend of his 

down there by the name of Mr. Hillier, his first name was 
Robert after Mr. Hillier—I didn’t know what to do. 

The Court: You didn’t know what? 

The Witness: I didn’t know what to do about naming 
Viim 3 whether to go ahead with it or not, so I asked my wife 
how she felt about it. 
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She said, “Well, it is up to you, I don’t know what to do 
about it.” 

So Mr. Kimmel said, “Well, I would like to have it named 
George after me as long as you don’t know what to do about 
it, I would be glad to have him named George.” 

So the outcome of it was that we decided to name him 
George after him and Robert after Mr. Hillier. 

Q. All right. Now, was there anything else happened 
during that time? A. Yes. One time I came home from 
work, this was in Florida, three or four days after Mr. 
Kimmel got down there, I came home from work and my 
wife was with me and I said, “What is the matter?” 

She was all worked up, excited she -was; well, she said they 
had taken Bobbie over and had had him circumcised. I said, 
4 ‘ What made you do that ? ’ ’ 

She said, “Mr. Kimmel wanted it done; he said it 
45 ought to be done.” He said to go over and get one 
of the best doctors to do it, and he insisted on doing 
it, so she went ahead and did it. I didn’t know anything 
about it. 

The Court: What was she so excited about? 

The Witness: The baby was bleeding quite a bit, and she 
was worried, and then, after that, the next thing that hap¬ 
pened, Mr. Kimmel wanted to be godfather for the child, so 
he was the godfather. 

By Mr. Barker: 

Q. Well, did they discuss it with you? A. Yes, we talked 
about it just like everything else, I just let her have her 
way about it. 

Q. All right. Did anything else happen on this same 
occasion, this same period of time? A. Mr. Kimmel went 
back to New York and stayed a week, maybe a little over a 
week, I know he didn’t stay long, he went back to Washing¬ 
ton and he wrote some letters to come up to his farm to 
convalesce after she had the baby, because he could give her 
everything, plenty of good milk and all food and every- 
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thing on the farm, and the children were there and they 
wanted to see the baby. 

• ••*•»*•• 

46 Q. Before Mr. Kimmel went back, did he do any¬ 
thing for Bobby? A. Yes, he did. 

Q. In addition to what you mentioned ? A. As soon as we 
decided to name the baby George after him, he seemed very 
much pleased, and he went to the telephone and called up 
Washington, I think Hibbs & Company, and ordered 100 
shares of International Telephone and Telegraph stock. He 
said this would insure his education, and he said he wanted 
to do it to show his appreciation for naming him after me. 

Q. Where did he make this call? A. He made this call 
from our house, they had a phone in our bedroom, and he 
would call from our bedroom, he made the phone call from 
there. 

Q. All right. 

Mr. Wilson: In whose name did he order the stock? 

The Witness: George Robert Campbell. 

Mr. Wilson: Is that your son’s name? 

The Witness: That is right. 

By Mr. Barker: 

Q. Now, Mr. Campbell, after that, Mr. Kimmel returned 
to the farm and as far as you knew the relationship then 
ceased between your wife and Mr. Kimmel and you as 

47 far as employer and employee relationships * * * 
was broken off and she was not employed at that 

time and that you were not employed? A. Correct. 

Q. Now, did there come a time after that when either 
you or vour wife were again employed by Mr. Kimmel ? A. 
I was never employed by Mr. Kimmel again, but she went 
back to the farm the summer of 1940 with Bobbie, I am not 
sure about Rosalie, I think Rosalie stayed in Miami with 
me, but she went up in the summer for, I believe she stayed 
there about six weeks and she came back in August of 1940. 
The Court: What did she go there for in 1940? 


33 


The Witness: She went up there to take charge of bring¬ 
ing herself back in condition after the baby was born. 

The Court: I see; all right. 

By Mr. Barker: 

Q. She was not going up there to work at that time, is 
that right? A. That was not my understanding, she was— 
if she helped Mr. Kimmel in the way of massaging she prob¬ 
ably did it. 

Q. You don’t know that of your own knowledge, is 

48 that right? A. No, sir, I am quite sure- 

Q. I show you this letter and ask you if you can 
identify it? A. Yes. 

Q. Whose handwriting is that? A. That is Mr. Kimmel’s 
handwriting. 

Q. And you are acquainted with his handwriting? A. Yes. 
Q. All right, will you tell us—that letter is addressed to 
your wife, is it not? A. This letter is addressed to my wife. 

Q. Do you remember when it came to her? A. Yes, I 
think this letter came to her—well, we were both in 
Miami- 

Q. Was this after Bobbie was born? A. Yes, sir. 

Q. Take your time, read it, and make sure that you recall 
just which letter that is. A. Yes, this letter was written to 
my wife while we were still in Miami, she was back up on 
the farm, that was I know after Bobbie was bom, the early 
summer of 1940. 

Q. This was before she went up there to rest and take 
Bobbie with her, is that correct? A. Yes. 

Mr. Barker: I offer this letter from the Defendant 

49 in this case to Mrs. Campbell. 

• ****#••• 
Mr. Wilson: No objection to this letter. 

Mr. Barker: I would like permission at this time to read 
this letter to the jury, if I may. 

The Court: All right. 
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Mr. Barker (Reading): 

“Dear Flora: 

Finally finished out the roll of films and was able to 
have it developed. So am enclosing some herewith. 

Note that Val is working and am glad to learn that. I 
learn from others that the real reason for the many 
strikes is that the place where all this help is used 

50 raise prices until the pay the men get hardly feeds 
them. The papers condemn the strikers without look¬ 
ing deeper. Rents are going up here so that one room 
rents for 40 to $50 a month. Man don’t have much left 
for food and other necessities. Well I suppose things 
are at least cheap down there. 

Am just about over a bad sick spell I’ve had for 6 
days. Sore throat that was really persistent. This 
new bunch was really lost trying to find things around 
here. But I yelled a dozen times, Wish Flora was here! 

See that Bobby has not been eating so well. That’s 
bad. You’ll have to talk to that young fellow. Bet if 
he were here he would eat for me. This climate would 
make him want to eat. Grace is a very good nurse. She 
has specialized as a child’s nurse & seems to under¬ 
stand children. I jokingly told her I was sending for 
Bobby to give me something to do until G & D come out 
in June and she said, ‘Why don’t you, we could take 
care of him, and poor Flora has her hands full for the 
next few months anyway.’ Would not be a bad idea 
at that as I’m the best baby nurse you ever had. I have 
plenty of time to teach him. 

I have a better suggestion tho. You probably are 

51 out of commission now anyway, according to the ad¬ 
vice of the best obstetricians and Val might be will¬ 
ing to give you the benefit of this outdoors. I would be 
willing to pay your expenses, so you would not have 
to worry about that angle. I know all these things help 
and I get a big kick out of it. I would keep Grace as 
she is good, and could help take care of Bobby and of 
you at the right time. 
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Just don’t show this to Val if you think he will not 
take it—in the right way—in the way I mean it. I do, 
however, know-” 

Mr. Wilson: Does it say, does it say both of those things, 
or in the way you read it? 

Mr. Barker: I will read it over: 


“Just don’t show this to Val if you think he will not 
take it in the way I mean it. However, I know he does 
not want Bobby sick, and maybe he will let me borrow 
him so you can do all the rest, including yourself, more 
justice. 

Hope this finds you all well. 

The neighbors asked to be remembered to you. They 
have been over, but I have not felt well enough to go 
anywhere. 

Sincerely 


GPK” 


54 Q. When you received this letter you and your wife 
were in Florida; is that correct? A. Yes. 

Q. I am referring to Plaintiff’s Exhibit 5, the letter I 
read. A. Yes. 

Q. Now, did your wife go to Mr. Kimmel’s farm at that 
time? A. She went to Mr. Kimmel’s farm in the summer 
after that letter was written. 

Q. All right. Now, did you go there with her? A. No, I 
didn’t. 

Q. Were you working at that time? A. I was working 
around Miami. 

Q. What sort of work were you doing? A. Carpenter 
work. 

The Court: Now, just one minute, did she show you that 
letter? 

The Witness: That letter I found in the room. 

The Court: Did she tell you what was in the letter, did 
she tell you she had a letter from the defendant offer- 

55 ing to take her during her convalescence ? 
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The Witness: No, not until I found it; I asked her 
about it. 

The Court: Did you find it before or after she came here? 

The Witness: This was while we were both in Miami, 
before she left. 

The Court: I say, did you find it before or after she came 
here? 

The Witness: Yes, I found it before she left. 

The Court: I see; all right. Proceed. 

Did you object to it? 

The Witness: No, I didn’t object. I would rather have 
had her with me, but if she wanted to go it was- 

By Mr. Barker: 

Q. This was in 1940, is that correct? A. That is right, 
this was the summer of 1940. 

Q. She did go there and she took Bobby with her, is that 
correct? A. That is right. 

Q. Did she have the girl with her? A. Rosalie stayed 
with me in Miami. 

Q. How long did your wife stay there on this occasion? 
A. To the best of my recollection she came back, I would 
say in August, because I went up there in July for 
56 about a week just for a visit, took my sister-in-law 
and friends of her’s up there, and their husbands, 
we were on Mr. Kimmel’s farm at the time, I came back as I 
only stayed about a week. That was in July. She came 
back in August, 1940. 

• ••«*••*• 

58 Q. When you got up there was your wife working 
for Mr. Kimmel or was she just taking a rest? A. 
During that time she gave him massages. 

Q. Was she getting paid? A. I am not sure about that, I 
don’t think she was. 

Q. All right, and did you discuss with her about coming 
home? A. Yes, I talked about coming home. 

Q. And did she come home with you? A. No, she didn’t 
come home with me, but she left in August, I believe at this 
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time Bobby took sick, was supposed to have a strep throat, 
but he acted to me like he had whooping cough, so she came 
back to Miami. 

I think that was the time that happened. 

Q. All right. Now, during this period, during 1940, do 
you recall whether or not Mr. Kimmel purchased or gave 
your wife any gifts in addition to her salary? A. In No¬ 
vember of 1940 he bought her another car, traded the 1940 
Plymouth for a 1941 Plymouth. 

Mr. Wilson: Your Honor, I want to find out whether Mrs. 
Campbell told Mr. Campbell that Mr. Kimmel purchased a 
car for her or whether Mr. Kimmel told—whether Mrs. 
Campbell told Mr. Campbell that Mr. Kimmel purchased a 
car for her, or whether Mr. Kimmel told Mrs. Campbell. 

The Court: Who told you that he bought it? 

The Witness: I drove to Washington and up to the 
59 farm in a 1940 Plymouth, and at that time my wife 
went up to Mr. Kimmel’s room and brought down 
the difference in cash, what it would take to get a 1941 
Plymouth, she went upstairs and came back down with the 
money. 

The Court: How much was it? 

The Witness: It was in the neighborhood of three hundred 
and some dollars—I don’t remember- 

The Court: Traded in one car for the other? 

Mr. Wilson: You were in the house when that took place? 

The Witness: I was on the front porch, she went inside 
up to Mr. Kimmel’s room and came and brought it down to 
me. I went to Washington to Tom’s Auto Sales Company 
where the car was delivered. 

Mr. Wilson: Did she tell you she was going upstairs for 
that purpose? 

The Witness: That is right. 

Mr. Wilson: You waited downstairs? 

The Witness: That is right. 

Mr. Wilson: And she came back and you took it down and 
bought the other car? 




38 


The Witness: That is right, it was arranged through Mr. 
Kimmel; he made the arrangement with Mr. Tom. 

• **#«*#•• 
60 By Mr. Barker: 

Q. Well, what was the first you heard about this 
automobile? A. She wrote me a letter and told me about 
Mr. Kimmel going to make a deal for a car, a new car, and 
he wrote a letter to me. I believe I have that letter, I am 
not sure, that he would give us a new car if she would go up 
there and work with him for a period of—it was an eight 
weeks case he had in court—I don’t know whether he had a 
law suit with some optical company, but it was a case in 
court and he wanted her to testify, because she has been a 
witness to some of his conferences, and some material that 
came up in court. 

Mr. Wilson: You say that he wrote you and your wife a 
letter about that? 

The Witness: Yes, he wrote a letter. 

62 By Mr. Barker: 

Q. I want to ask you the direct question, Mr. Camp¬ 
bell, you have in your complaint a statement that he pur¬ 
chased her a mink coat. Will you tell us what you know 
about that? A. When she came to Miami back from the 
farm in 1939 Mr. Kimmel drove us down at that time, and 
she showed me a fur coat, and told me that Mr. Kimmel had 
bought the fur coat for her, that he bought it at a firm where 
he was interested in, that he knew a fellow who could give 
him a discount on a mink coat, at a bargain, that he bought 
it there and gave it to her, so he bought her this fur at this 
place and I believe it was in Washington, she told me, she 
showed me the ticket—I don’t remember the name of the 
firm that was on the ticket. 

The Court: Do you know anything about the cost of it? 

The Witness: Yes, the ticket it had $450, but she said 
the mink coat was worth $750, that he got it for $450. I saw 
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that on the receipt, the receipt was in indelible pencil, blue 
pencil. 

By Mr. Barker: 

Q. I show you this paper and ask you if you ever received 
that before? A. Yes, this is the insurance on the mink 
jacket. 

Mr. Barker: I offer that in evidence. 

Mr. Wilson: No objection. 

(The document referred to was marked Plaintiff’s 
Exhibit No. 7 and received in evidence.) 

63 Mr. Barker: No. 7, if Your Honor please, this is a 
fur floater policy National Liberty Insurance Com¬ 
pany of America, the insured is Flora Mae Campbell. The 
item insured is $750 on mink jacket. The residence is given 
as care of George P. Kimmel, Brookville Pike, Maryland. 

• ##*###** 

The Court (at the bench): Of course, Mr. Wilson, if any 
of these specific items your client claims he has no connec¬ 
tion with, why, I would require the strictest proof, but if 
he gave them to her, it does seem— 

Mr. Wilson: Of course, there is a distinction that extends 
between those two items that you have just mentioned, the 
coat was bought, yes, but she bought it and paid for it, that 
is what our proof will be. 

The Court: That she bought it? 

Mr. Wilson: Sure, absolutely, and the wrist watch, Your 
Honor, she first went to work with him in 1938, and she did 
not have a watch, she was a nurse without a watch and he 
went out and bought her a cheap wrist watch. It is not a 
question of his buying these things for her and just 

64 making presents of them, he bought the watch for a 
purpose, she was a nurse and did not have a watch; 

he did not buy the fur coat at all, and the Plymouth he did 
not buy . (Italics added.) 
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By Mr. Barker: 

Q. Is this the letter you referred to a few moments ago 
when you said he had written offering to buy this auto¬ 
mobile? A. Yes. 

*#**##### 

65 Mr. Barker: I offer in evidence this letter from 
Mr. Kimmel to Mrs. Campbell. 

Mr. Wilson: Are you going to read this now? 

Mr. Barker: Yes. 

*•#*«#***# 

66 Mr. Barker: I will be glad to read it, * * * It 
is addressed to “Dear Flora: 

##*#*#*#• 
Mr. Barker: (Reading) 

Plaintiff’s Exhibit No. 8 


1694 Filed Aug. 23 1946 

Law Office of 
George P. Kimmel 


(Specializing in Patent and Trademark Causes) 
Westory Bldg., 14th Street at F, N. W. 
Washington, D. C. 


Dear Flora: 


August 17,1940. 


Gayle and Dick got a long nice letter from John yester¬ 
day, so last night they each wrote him a long newsy letter, 
and when they saw how easy it was to really write the news 
they wanted to write you a letter today, especially Dick. He 
sure misses you, and Gayle goes around as tho she had lost 
her last friend. So I though I would drop you a line and 
send it along with Dick’s letter. 

Slim is somewhat better but will probably be in the hos¬ 
pital for some time. The fellows tried to ride the new 
manager, Caylor. One of them made a pass at him and he 
knocked him for a loop. The others started to gang up on 
him and he fired all six of them, or rather they quit. Jess 
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and Tomy and Son came back the next morning and I let 
them quit in good standing. The other three I told could 
never come back to work for me. I had given these men to 
understand that I was fed up on having anything to do 
with managing the farm, getting myself all nervous and up¬ 
set about nothing, and spoiling my ‘sweet’ disposition, and 
that hereafter the manager was going to run the place or it 
could go to h—. Caylor is a husky boy and can take care 
of himself all right, but I just cannot tolerate any fighting 
on the farm. I will not let Downs work here any more just 
because he was a party to a brawl. I don’t give a rap 
whether I build anything at all any more. We cut over 
75,000 feet of lumber for which I paid almost $1100. 

Well Caylor got a new man from his uncle’s place at 
Rockville, and he says this man is a real worker. He will 
live with Caylor and work the year round. They haven’t 
got the hole completed yet. 

Dick’s new Crosley car is due today or tomorrow and he 
is so excited he can hardly sleep or eat. 

Have to take them to Dr. Crowe’s in Baltimore tomorrow 
and from there will have to go to N. Y. for confab with 
Mosher and Charlie and also with Sam. The Government 
has ready a 97 page complaint against the bunch, so you 
can imagine what that means. Will get back Friday A. M. 
at latest, but the children go back to town Sunday night. 
Got a letter from Budlong yesterday when I went to the 
office, and there is a possibility that I may have to go out 
west to persuade him to sign up. 

That fellow Tom is still trying to sell me a big Chrysler, 
but I think he feels like he is taking a 2 in 1 shot and if he 
don’t sell me he will sell Val. Val must have talked with 
him while he as though he was going to trade in your pres¬ 
ent car. Well I saw one of the cream colored Plymouths 
and it is about the prettiest thing I ever saw, and I would 
not blame him for wanting to get one of them. Especially 
since Hal said when here that Val’s car had been run so 
many hours continuously at such a high speed that the heat 
had taken all the temper out of the metal and that his car 
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was really not worth a tinkers. Ask Hall, because I know 
its no secret and he would doubtless express the same 
thought to Val. Val sure can burn up the road and I don’t 
mean maybe. 

If you want to come back and care for me this fall until 
I can get away to Florida with the children this Xmas holi¬ 
day, it would be a simple way to get another brand new car 
and at the same time tide Val over during his enforced 
layoff. Furthermore I would agree to pay enough to cover 
Rosalie’s expense at a private school including clothes. 
Val knows what I think about the wisdom of a private 
school for her (as well as my own children), as we had a 
long talk about that on the porch one day before he left. 

In fact everyone agreed that she needs just that kind 
1695 of training and discipline, and especially the kind of 
care and watchfulness that they get in those schools. 
Doctors check them over regularly because an epidemic 
would close the whole school, so all have to be watched care¬ 
fully. I would not depend on some relative or someone 
else keeping her, because what she needs now is that initial 
training. They will tell Val how often he should see her 
as their experience teaches them to judge what is best. Far 
be it from me to try to tell you or he how to run your busi¬ 
ness or family, but it simply is a matter of my realizing 
what you are undoubtedly up against now with his finger, 
and the jitters I am already getting of being left alone 
after Sunday. Its just awful. 

Miss Pollard has recommended to me through Harry a 
nurse w’ho is now acting as steno. at a big hospital in New 
York, but who is fed up on hospital work. Says she is very 
nice and neat looking and would fit the bill for my work. 
But you know I am almost afraid to meet another nurse, 
so I have not seen her yet. When last in N. Y. I sent word 
that I could not find time to talk with her, but would see 
her on my next trip. Well I will be in N. Y. only Thursday 
and so I probably will not have time then either. You know 
what this neighborhood is and how everyone talks. I’ll 
tell you a funny one that Howard told me when I see you, 
if ever, showing how they make up stories out of whole 
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cloth. And the silliness of some of them would make a saint 
swear. He was in the basement of a store at Olney and the 
people did not know he was down there and he could not 
help hear them talking, and they were talking about them 
and me, and those people had never even met them or been 
on the place since they owned it, and they don’t know me 
either. As to you, I guess they have talked themselves out 
without being able to accuse you of more than six murders, 
but when I bring in a new nurse, then the chain letter serial 
begins. 

Mrs. K. and Cecil were out Saturday last. I am trying 
to get them to let the children go to a boarding school, be¬ 
cause I think it best. So does John. Inclosed is some news 
about Cecil’s husband. He lost an eye, fractured hip and 
5 ribs broken. Gee this item makes me mad. Cecil has to 
stick my name into her greed for publicity. She was gush¬ 
ingly swet tho, as was also her sister. 

If you get this by Thursday, you might drop me a wire 
at Penna. Hotel N. Y. C. and let me know if Val wants to 
accept my offer. I realize that Val may not be able to drive 
up now in which event you could come via train. However, 
I doubt if Tom’s offer is good for very long. He said he 
has 3 1941 Plymouths on the floor now and the only reason 
he can make a good offer is to get the 1940 tradein car 
while he can still get a good price on it. I traded in the old 
Dodge truck at Reed Bros. Rockville a couple weeks ago, 
and paid them $500 cash for a new Dodge truck. The other 
one never was any good and need a complete overhaul and 
new tires all around. The tires alone would have cost $150. 
so I figure I got a new truck for about $300. If you and 
Val are going to be able to make the trade pronto, then it 
might be smart to mail him a letter telling him when, so he 
will hold a car. I told him that Val had injured his hand 
and might be a little delayed in bringing the car for trade, 
as I did not want to give him the idea that Val had not 
accepted his previous offer, whatever that was. He is a 
keen trader. 


Sincerely, 


GPK 
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74 Q. Now, Mr. Campbell, as a result of that letter 
did your wife go back to work for Mrs. Kimmel? A. 
Yes, sir. 

Q. This letter is dated August 17, 1940; in relation to 
that time, will you tell us when she went? A. That letter 
was written after she came back in August, I just stated a 
while ago, so it seems she went back up there in the early 
part of September, 1940, but I went up the latter part of 
September and drove the other one up and traded it— 
**#*##*#•• 

78 Bv Mr. Barker: 

Q. Now, Mr. Campbell, I think you were at a point where 
your wife did come up here to work in 1940 in response 
to this offer of an exchange of the automobile, and 

79 the difference, is that right? A. Yes. 

Q. Now, how long did she remain on the farm this 
time? A. In November of 1940 Mr. Kimmel and Flora 
came down to Florida and they rented—Mr. Kimmel made 
all arrangements to rent our house for that season, that 
would be the season of 1940-41. 

Q. This is a second time? A. This is a second time he 
rented our house, he rented it two seasons. 

Q. All right. Now, did he rent the whole house? A. No, 
he had one room for himself, he made arrangements to have 
that room for himself and pay for all the eats that came 
into the house. 

Q. All right. But what was your wife supposed to do? 
A. She was supposed to give him treatments, and I built a 
little sunroom out in the yard, just a four-walled, four 
wooden walls, with a cot, where he was to lay in the sun 
and take his treatment. 

Mr. Wilson: You built that, you say? 

The Witness: I built that, Mr. Kimmel bought the mate¬ 
rial and I built it. 

Mr. Wilson: I see. 
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By Mr. Barker: 

Q All right. How long did he remain down there 

80 at that time? A. He left sometime in March. I got 
a position in Mobile in March, 1941, and he left be¬ 
fore I went. 

Q. That is Mobile, Alabama? A. Mobile, Alabama. 

Q. And why did you go to Mobile? A. I had work for 
a construction company, telephone work for the telephone 
company at that time, we built in Miami, and when they 
finished this building they had another job in Mobile, Ala¬ 
bama. I was given a pretty good wage guarantee if I went 
to work, just to do that construction work that they had 
down in Mobile, if I wanted to go. 

Q. You accepted that employment? A. That is right. 

Q. Did your wife go with you ? A. My wife went with me. 
Q. All right. How long were you there before you re¬ 
ceived this letter which is Plaintiff’s Exhibit No. 6? A. 
This letter, that must have come in April of 1941, because 
Mr. Kinimel tried to get me to agree to send Flora back to 
the farm in 1941 instead of going to Mobile, because we 
were expecting another child. 

He thought it best that she go up there on the farm be¬ 
cause she was in a position there to get better care than if 
she went to me, I suppose. 

81 The Court: What were you going to Mobile for ? 
The Witness: I was going to Mobile to do this 

work, it was a construction company I had been working 
with. 

So he tried, he asked me to let her go with him down on 
the farm. 

Mr. Wilson: Your wife was carrying a child then? 

The Witness: We were expecting Tommy in June, and 
Mr. Kimmel tried his best to let me let Flora go with him 
to the farm. I absolutely felt I would not stand for it, that 
she was going to be with me while I was in Mobile. 
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By Mr. Barker: 

Q. Did she have anywhere else to go if she did not go 
to Mobile with you? A. She could have stayed with my 
mother, she could stay with her mother, she could stay at 
our place. 

Q. Where was that? A. Our place was in North Miami 
Beach, our home. 

Q. How long were you there before you received this 
letter? A. In April, I would say approximately three 
weeks, it could not have been very long. 

• **••*•••* 

84 Mr. Barker: 1 was about to read to the jury Plain¬ 
tiff's Exhibit 6, which is a letter in the handwriting 
of Mr. Kimmel addressed to Mr. Campbell’s wife: 

“Dear Flora: 

“Just received yours on my return from N. Y. C. this 
morning. Harry remained over another day to finish up. 
Our case with the Govt, that had been set for May, has been 
put oft* until Oct. which means probably Dec. and a decision 
maybe the following Spring. This was good news. 

“Sure wish I could have Bobby out on the farm to keep 
me company. Grace and I would run down and bring him 
back if 0. K. with you and Val. I don’t happen to have 
any business down there right now so can’t just visit unless 
there is some account against which to make a charge 
84-A for traveling and other expenses. That would not 
be good business. I know what a job it is taking care 
of a 1 year old child as active as Bobby, and in your pres¬ 
ent condition I don’t see how you can safely do it. I know 
how you pick him up and how he squirms. My mother 
ruined herself for five years that way and did not get alright 
again until her second baby came. 

“You know I mentioned to the children about adopting a 
couple of babies and if I had Bobby here alone then they 
sure would do some thinking. If you were here it would 
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not work but if I had him alone for a few months they sure 
would think I was getting ready to adopt him. Of course 
I’d like to adopt Bobby and make a lawyer out of him, but 
Val w’ould not sell him for a bushel of nickels. 

“I mainly went over to N. Y. to get a man in place of 
Caylor. Believe I have a good man but only time can tell 
about any of them. The couple I now’ have at the house 
will not do. She said she was a good cook, but her idea of 
goodness is all flooey. When 1 spend that kind of money 
I’m going to get something for it. The couple I conferred 
w’ith last night are coming Sunday to look it over, w’hich 
Sunday to look it over, w T hich I thought advisable. They 
have a son 21 who w*orks in D. C. so w’ant to get where 
they can see him more than once a year. They are afraid 
lie needs a guardian at 21. 

“The more I see of Dick the more proud I am of 
84-B him. He sure is a little gentleman. 

“As for you coming up to the farm, all I can do is 
extend an invitation and tell you how much I am willing to 
do to help you at a time W’lien a woman really should have 
every luxury. You can't be of much help to me, but maybe 
I can reciprocate for the help you have given me in the 
past. Its just my way of showing appreciation. I know 
you could not come until school closes dowm there anyway. 
Maybe I could help by taking care of Bobby during the time 
you need help and during the summer w’hen this climate up 
here would be about 175% better for him than either at 
Mobile or Miami. No matter where you have the baby, you 
would be welcome here to recuperate thro the summer, just 
as Emily did. I’m keeping Grace, so all you would have to 
do is rest. 

“You don’t sound any too chipper, if you ask me. You’r 
not as well as you W’ere with Bobby at this stage of the 
game. And from now on things won’t improve. Your next 
four months are critical and tough. 

“I have a lot of clients in N. 0. and I used to go down 
there, but Harry has made the last couple of trips there. 
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All has a large branch there that I have never visited tho 
I have thot it would be smart to do so. So if I came down 
for Bobby, I’d run over there from Mobile and attend 
84-C to that business to cash in expenses. Grace is 
enthusiastic about having Bobby to take care of. 
Guess she knows her stuff. 

“Hope this finds you all well. 

“Sincerely 

“G. P. K.” 

85 Mr. Wilson: Would you make it clear again to 
the jury when that letter was written, approximately, 

Mr. Barker? 

Mr. Barker: I am sure Mr. Campbell can. 

By Mr. Barker: 

Q. Mr. Campbell, when did this letter come to your wife, 
approximately? A. As nearly as I can tell you, the next 
four months after her time "was up, so that must be the 
latter part of March or the first part of April. 

The Court: What year? 

The Witness: 1940. 

Mr. Wilson: 1940? 

The Witness: 1941. 

Mr. Wilson: And vou were then at Mobile? 

The Witness: That is right. 

By Mr. Barker: 

Q. Now, this letter is addressed to your wife, how did 
you get it? A. She was reading it I came into the house 
while she was reading the letter and I asked her what she 
was reading and she told me she had a letter from Mr. 
Kimmel; when she got through reading it she gave it to 
me to read. 

Q. Did you discuss that letter with her? A. Yes, I 
did/ 

86 Q. What was that discussion about? A Naturally, 
the discussion was about adopting Bobby. 
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The Court: Well— 

Mr. Wilson: This will go under your ruling? 

The Court: Yes. 

The Witness: The discussion was about getting Bobby 
on the farm, with Bobby for the summer. She wanted to 
know what I thought of it. I told her no, I didn’t vrant her 
thinking of it, it would not look right; I didn’t think much 
of it; I thought the place for her was with me at Mobile. 

She didn’t feel right about that, she would have to go 
back to my mother and stay in my house at Miami. She 
talked like she would like to go up to the farm because she 
had a chance there. 

By the time she got through I told her plainly she could 
not go there to Mr. Kimmel, because our Tommy— 

Mr. Wilson: That w*as the other child? 

The Witness: Tommy was born, I would not let her go 
up there while Tommy was bora. 

The Court: I don’t understand it either. 

Mr. Wilson: You mean while she was carrying Tommy, 
is that what you mean? 

The Witness: I mean Mr. Kimmel wanted her up there 
the very next day; he wanted her to go up there; I didn’t 
want her to go there and that was during the time she was 
going to have the baby during the summer. 

87 Mr. Wilson: She was then pregnant? 

The Witness: That is right. Tommy was expected 
in June, as nearly as I can remember, so it must have been 
the latter part of April—the latter part of March. 

Mr. Wilson: You put your foot down and she didn’t go 
up there? 

The Witness: I told her I didn’t want her to go up there. 
If I had let her go she would have gone. 

By Mr. Barker: 

Q. Then she stayed with you? A. She stayed with me 
in Mobile until May. At that time she went back to the 
city with her mother, because she felt like she would feel 
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more sure of herself if she went back to my mother instead 
of staying up there where I was working. 

She wanted a doctor in Miami, one of the family doctors 
who had always taken care of her and knew’ her pretty w*ell. 

Q. And she returned to Miami? A. She returned to our 
home in Miami, but she stayed mostly with her mother, 
after she got really time to have the baby, she stayed w r ith 
her mother. 

Q. That is also in Miami ? A. Outside of Miami. It is a 
suburb of Miami. 

Mr. Wilson: I mean, in that vicinity. 

The Witness: That is right, it is about 12 miles 
88 from there; it is tw’o miles from her mother’s house 
to my house. 

By Mr. Barker: 

Q. All right. When is the next time after your wife left 
that you had any contact with Mr. Kimmel? 

Mr. Wilson: Left where? 

Mr. Barker: We are talking about his wife, she left 
Mobile and went to Miami. 

By Mr. Barker: 

Q. Now, after she left, when is the next time you had any 
contact with Mr. Kimmel? 

Mr. Wilson: Has he described Mr. Kimmel’s visit to 
Mobile? 

The Witness: No, I am just going to mention that right 
now\ Before she w T ent to her mother’s in May, Mr. Kimmel 
came down to New Orleans, that would have to be the latter 
part of April or the first part of May, before she left to go 
to her mother’s home. 

At that time he used our car to go to New Orleans and 
back, and he talked to her, he had business—he asked me 
if I would think of letting her go to the farm while she was 
expecting Bobby— 

Mr. Wilson: Expecting Tommy. 
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The Witness: Expecting Tommy, and during the time 
that he was going to the train, I let her know I told her I 
didn’t propose to be without her, she was going to 

89 be there with me there at Mobile, and if she didn’t 
feel like she wanted to be there, she could go to our 

home where her mother was or somebody in the family. 

Mr. Barker: All right. 

Mr. Wilson: Is that all of the Mobile visit you are going 
to develop now? 

Mr. Barker: Just a minute, Your Honor, I would like to 
proceed with my case in my own way and not have Mr. 
Wilson questioning the witness at this time. 

The Court: Well, I have not observed anything yet that 
indicated that he was doing that, but sometimes, if you don’t 
understand the witness, or don’t know what he says, you 
sort of have to interrupt to bring out the testimony. 

I have not noticed anything yet that indicates to me that 
Mr. Wilson was trying to interfere with your examination. 
Proceed, sir. 

By Mr. Barker: 

Q. Mr. Campbell, you were telling us that Mr. Kimmel 
came to Mobile and asked you to let your wife go to the 
farm with him, and your refusal. 

Now, he left, is that right? A. He went back to Wash¬ 
ington and my wife later on—I think two or three weeks, 
possibly a moftth—it was in the latter part of May, she went 
back home and decided to stay there while she had the 
baby. 

90 After the baby was born, I went down, I made two 
trips, one before the baby was born and another time 

when the baby was born; then I went back to Mobile. 

Mr. Wilson: Two trips where, Mr. Campbell? 

The Witness: To Ojus, where my wife was. 

Mr. Wilson: The baby was born in Florida? 

The Witness: In Ojus, Florida, I made two trips there. 
After I came back to Mobile, after Tommy was born, with- 
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out my knowledge Flora and Tommy and Bobby were in 
Washington with Mr. Kimmel, went to the farm. 

Mv mother wrote me and told me about it and said that 
Mr. Kimmel had asked her to come up there and Flora had 
told her that Mr. Kimmel had asked her to come up there 
and she wrote me a letter after she got there and told me 
she was there. 

By Mr. Barker: 

Q. You mean that the first time you knew that she was 
there was when you received a letter from her stating that 
she had gone to Mr. Kimmel’s farm? A. The first time I 
knew she was there from her, she wrote me a letter, but my 
mother had also wrote me a letter telling me she had gone 
up there. 

Mr. Wilson: When was this? 

The Witness: This was in the summer of 1941; it was 
after Tommy was born, it would have to be in July. 

91 By Mr. Barker: 

Q. When was Tommy born ? A. Tommy was born June 
26,1941. 

Q. You mean within a month— A. Just as soon as she 
was able to travel she went up there to the farm. 

Q. Now, did you discover how she got to the farm? A. 
She went by train to the farm. 

Q. All right. A. So I wrote her a letter telling her I 
didn’t like it at all, for her to go back home and stay, or 
come back to Mobile where I was, I didn’t think it was the 
right thing for her to do, it didn’t look very good to any¬ 
body seeing her run up there all the time. 

After she got that letter she came back to Ojus, Florida 
and stayed with her mother, that would be in the first part 
of August. 

About the first part of September I talked with the man 
I worked for and told him that I was supposed to be at 
home with my wife, that I was up there working for him, 
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and it wasn’t doing me any good to work for him, because 
it was hard for her. 

I told him the only thing I could go was to go back to 
Miami and work down there, because she felt like she 
wanted to stay down there at that time. So I left 

92 and went back to Miami and worked down there. 
That would be around September of 1941. 

After I got back down there a while—I will say a matter 
of two or three weeks, Mr. Kimmel had been writing my 
wife and talking on the phone to her and calling her to 
come back again to take care of him while he had a case in 
court—I think it was with this optical company, the Bausch 
and Lomb—I am not sure, some lawsuit he was in, since 
she sat in conferences and would be valuable to him. 

The Court: Sat in conferences with her— 

The Witness: In conference at Mr. KimmePs, during 
visits he would make to the optical companies, so I told 
her— 

Mr. "Wilson: You said that since she had sat in confer¬ 
ences, she was valuable to him— 

The Witness: To Mr. Kimmel. 

Mr. Wilson: At this time? 

The Witness: Yes. 

Mr. Wilson: That is what I understood you to say. 

By Mr. Barker: 

Q. Go ahead, Mr. Campbell; I am sorry he interrupted 
you. What was it she wanted you to do ? A. She wanted to 
go up there to take care of him. I didn’t want her to. I said 
I am tired of your going up there and coming back. I said, 
and no more get down here and you say you have to 

93 go back up there to attend to something he wants you 
to do. I said I want the thing stopped. I have got 

my job, I came down here to work and stay, I want this 
thing to be stopped. 

Mr. Kimmel made an offer this time of a 1942 automobile, 
I guess he decided to get— 
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Mr. Wilson: Never mind what yon guess. 

The Witness: That is the conclusion I came to— 

Mr. Wilson: I object to that. 

The Witness: That he wanted— 

Mr. Wilson: Wait a minute. 

Mr. Barker: Let the Court rule. 

The Court: The objection to that is sustained. 

Just what happened, sir, and what you said, you can tell 
that. 

The Witness: That is what I am trying to say, I didn’t 
want her to go up there and he knew I didn’t want her to 
go up there, he must have figured if he threw enough at 
her and since it was hard for me to work and work 
steadily— 

Mr. Wilson: I object to this. 

The Witness: I cannot help it— 

Mr. Wilson: And move to strike it out. 

The Witness: Anyway, he offered— 

The Court: Just one minute, sir. The court desires to 
give you, of course, the greatest latitude possible but you 
cannot state vour conclusions. 

w 

94 Now, you said a few moments ago that he knew 
you didn’t want her to go, and that is your conclu¬ 
sion, you can only tell what she said over the phone or in a 
letter or in some way or other what he did do or say which 
indicates to you that he knew you didn’t want your wife 
to come to Washington. 

Now, how do you know that? In other words, how do you 
know that he knew that you didn’t want your wife to come 
to Washington? 

The Witness: Because I had told Mr. Kimmel the last 
time I was on the farm that I didn’t her up there; that I 
was tired of working with him, and my conversation with 
him then. He knew good and well that I was tired of the 
way things were going on, and he knew that by the con¬ 
versation that we had had together, and there is a letter 
there that he wrote to me stating that he didn’t want me 
on the farm. 


55 


I think that was in the summer. There was no doubt in 
my mind that he didn’t want me up there; there was no 
doubt at all how he felt about it, so when he offered this 
1942 Plymouth— 

Mr. Wilson: 1942 Plymouth? 

The Witness: I believe it was a Plymouth at that time. 

Mr. Wilson: Just a minute. Did he make the offer to 
you or did your wife tell you about that? 

The Witness: My wife told me about that. 

Mr. Wilson: That goes in the say way, Your 
Honor. 

95 The Court: Very well. 

Mr. Wilson: Go ahead, Mr. Campbell. 

The Witness: I decided that she should not go, I didn’t 
want her to go. He kept continually asking for her to go 
up there and she would kind of—she talked like she wanted 
to go up there. 

Around the house she didn’t seem to be satisfied like she 
should be. She always told me that if she could go up 
there and work for him we would be getting ahead and it 
would be helping us out, work was not so good, she didn’t 
see why I should object so much. 

It seems like there was no way to have peace in the family 
but what that she work for him and was up there taking 
care of him so it looked like the only thing I could do was 
to try to get along with her. 

She finally threw things up to me and said to let her be 
up there working for him. I didn’t know what to do, so 
that time she went up there on his case—up there on this 
case with him, but she didn’t get the 1942 automobile, it 
was not a condition this time, but he did pay her for her 
services. 

That would be another period, about three weeks, because 
she came back in November, 1941 and that time she worked, 
when she got back she—she didn’t seem to be satisfied like, 
there always seemed like there was something. I could not 
do enough to please her around the place. 
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She was always telling me Mr. Kimmel was doing 

96 this for her and taking her here, she conld go out and 
see all these places. 

#***•*#*•# 

It was plain to me that she was not as satisfied with me 
as she used to be, and she seemed to he more interested in 
taking care of Mr. Kimmel than she was in staying there 
with me. So, in January of 1941— 

The Court: ’41 or ’42? 

The Witness: No, wait a minute— 

Mr. Barker: I think you have stated she came back in 
November, you said, 1941— 

The Court: She came back to Miami. 

The Witness: Anyway she came back in, as I remember, 
during the Pearl Harbor, that would be 1941, December, 
she was up in New York City, and right after the excite¬ 
ment was over she came back again to Miami, so that would 
be in the latter part of 1941, and I believe she was there 
before Christmas at our home for Christmas. I believe she 
came home in time for Christmas. 
**#*•*•••# 

97 By Mr. Barker: 

Q. Well, now, you said that she went to New York on two 
occasions. Do you remember whether you said at that time 
you knew she was in New York during Pearl Harbor, which 
would be in December—do you remember whether the other 
time was before that or after that? A. I remember that 
this time Mr. Kimmel had an apartment in New York on 
Park Avenue, and that is where she went that time be¬ 
cause— 

Q. Was this before Pearl Harbor or after? A. That was 
before Pearl Harbor—this would not be, she went up there 
in October, say the latter part of September or October 
right in that neighborhood, it would have to be right in 
there, and at that time she stayed in this apartment with 
Mr. Kimmel, and she had Bobby and Tommy with her. 
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Now, this case was over in the latter part of November or 
early part of December so— 

98 The Court: The case tried in New York City? 

The Witness: The case was tried in New York 

City. I think it had something to do with the Bausch and 
Lomb case—he had a case, I am not sure, I don’t know 
whether—I don’t know much about it, but Bausch and Lomb 
was connected in some capacity of some sort, since Mr. 
Kimmel was connected with Bausch and Lomb, and he was 
in that case—I never asked her a whole lot about it, I knew 
there was a case up there at that time and he wanted her 
up there because she sat in these conferences, and she would 
be able to help him, with her taking care of his back in such 
condition that he felt better. In every case it seemed like 
it had to be her every time to be up there. I don’t know 
why anybody else could not do the work she did. 

By Mr. Barker: 

Q. Did you visit this apartment in New York? A. I did 
go to that apartment in New York, I think in 1942, that 
would be in April, sometime in April, 1942. 

Q. Well, I thought you had visited it on this occasion. A. 
No. 

Q. You told us she was in New York over Pearl Harbor, 
and that as near as you can remember now she came home 
for Christmas. A. That is right. 

99 Q. Now, take it up from there. A. After she came 
back from this trip Mr. Kimmel wrote her letters and 

talked to her over the phone and again wanted her to come 
back up there to take care of him. 

The Court: Come back to work now in New York? 

The Witness: He still had the apartment in New York, 
and should she go back it would have to be in New York 
City. 

The Court: All right. 

The Witness: So this time she wanted to go back there; 
she said it was such a nice place and everything was so 
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nice, a lot better than what we had down there. She talked 
as if she wanted to go back there. I said, “Well, I am tired 
of the way things are going.” I said, “It didn’t look to me 
like you wanted to stay with me at all; it looked like all 
you wanted to do is to take care of Mr. Kimmel.” 

Mr. Wilson: Speak up. 

The Witness: I said it seems like the only thing you 
want to do is take care of Mr. Kimmel. It don’t seem to 
matter to you at all whether or not I am taken care of at 
all down here She said, “Well, he has been awfully nice 
to me and done lots of things for me; I think I should take 
care of him, because he needs me up there with him.” I 
said, “I didn’t like it.” I said, “I don’t know what I can 
do to keep you do-wn here with me, it don’t seem to make 
much difference what I tell you or how I talk to you.” 

All the time Mr. Kimmel was asking her to come up there 
and take care of him. 

***••*•#•# 

100 Q. All right, continue. A. Then, that would be 
around, during the month of January, now Mr. 

Kimmel would be calling her up over the phone and also 
writing to her and always wanting her to come 

101 up there, to see if I would let her go up there. 

Mr. Wilson: See what? 

The Witness: See if I would let her go up there, he 
always wanted to get my consent before she went up there, 
I believe work was scarce this time, I was working, but it 
was not regular, and Mr. Kimmel at this time said that he 
was expecting to have an operation in May for hernia, be¬ 
sides that, he wanted to have her up there with him during 
the summer, not only for himself, to take care of him, but 
also because his children were going to be up there and he 
said the children would go back to school the 26th of Sep¬ 
tember, and that this would probably be the last time he 
would have anything—this time he would be in such a con¬ 
dition, he w T ould not have to have a nurse any more. 

• ••••••••• 
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102 Q. All right, go ahead. 

• •••*•*•** 

The Witness: Yes, the early part of February, I began 
to see that she was wanting to go up there on the 

103 farm, it looked like she was not going to be happy 
anywhere else, and I wrote a friend of mine up here 

in Washington, D. C., asking him how work was in Wash¬ 
ington, and he said he would be able to get me a job up 
there, so Mr. Kimmel—I tried to make it as agreeable as 
I could— 

The Court: You did what? 

The Witness: I tried to make it just as disagreeable— 
The Court: As disagreeable or agreeable? 

The Witness: Disagreeable, I didn’t want her to go up 
there with Mr. Kimmel, I told her that it had come to a 
decision, was she going to work for Mr. Kimmel again, 
that he would have to see that Bobby and Tommy were 
taken care of, I was not going to have to go to a lot of ex¬ 
pense to take care of them, because they were going to be 
away from me all the time. And I said when Rosalie gets 
out of school, she is going to be up there with you, too, and 
I am not going to have her down here and you be up there; 
if I am going to work up there, I don’t want to have us 
separated like that, so finally the agreement was—Mr. 
Kimmel was to pay for the children’s expenses and a nurse 
to take care of the children, and when Rosalie got out of 
school she was to go up on the farm, also. 

Mr. Wilson: Now, was that the agreement you had with 
Mr. Kimmel, or is that one that you laid down for your 
wife to exact from Mr. Kimmel? 

104 The Witness: That is what I told my wife, that 
Mr. Kimmel—if Mr. Kimmel expected her to go up 

there and work for him it would have to be— 

Mr. Wilson: On those conditions? 

The Witness: That is right. 

Mr. Wilson: You did not have the conversation direct 
with Mr. Kimmel? 
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The Witness: No, he always talked with her over the 
phone. 

By Mr. Barker: 

Q. Mr. Kimmel agreed to hire a nurse for your wife and 
children, is that the idea? 

The Court: There was something said about Rosalie 
would go up there later on. 

The Witness: The nurse was to look after Bobby and 
Tommy while she had to be looking after Mr. Kimmel, 
taking care of him. 

Mr. Wilson: Those are the conditions which you laid 
down for your wife to go up to Mr. Kimmel? 

The Witness: Yes, I thought if he would have to take the 
children, I thought he would back down. I didn’t want her 
to go up there. The only defense I had, it seemed like 
everything I tried to do to keep her happy didn’t seem 
to work. 

*•••••••*• 

105 By Mr. Barker.: 

Q. Well, continue, Mr. Campbell, then your wife did 
come up here, is that right ? A. That is right. She was first 
going up by herself on the train and Mr. Kimmel was to 
pay the expenses. He sent money down there to her to go 
up there and he paid the train expenses for her to go up 
there on the train at this time, so when I decided I was 
going to get work up there in Washington we all went up 
in the car, that would be my wife, the two children and the 
nurse that was to take care of the two children and myself, 
and there was a girl friend there that my wife knew that 
w’ent up to Washington with us. I don’t know whether 
she came to stay in Washington. I believe she was going 
to work for Mr. Kimmel in the office. I am not sure, but 
I believe that is the way it was, so we drove up to Wash¬ 
ington— 

*«•••••••• 
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106 Mr. Wilson: Mrs. Herne was the nurse? 

The Witness: Yes, for the two children. 

Mr. Wilson: She went along? 

The Witness : That is right. 

108 By Mr. Barker: 

Q. Well, Val, did you get the job when you came 
up? A. Yes, I did; I went to work right away. 

Q. All right, how long did she stay in New York? A. She 
stayed in New York, I believe it was until in April, 

109 because the lease was up for the apartment, and he 
was going to have an operation, the latter part of 

April. 

Q. All right, now, during the time she was in New York, 
did you visit her? A. I went up there one time. 

Q. When was that? A. That was—it would have to be 
the latter part of March or the early part of April, 
because— 

Q. Tell us what happened on that visit? A. When I got 
to the apartment, I believe I arrived there at ten or eleven 
o’clock in the evening— 

Q. Did she know you were coming? A. Yes, she knew I 
was coming. 

Q. All right. A. Because I had— 

Q. Just continue. A. After I got up there, I believe the 
place where I had to sleep was on a couch in a little room, 
it was more like a reading room or writing room, I don’t 
know w’hat you would call it, just about ten by twelve feet, 
with a day bed, a day cot in it. 

Q. How many rooms in this apartment ? A. There was a 
bedroom that Mr. Kimmel occupied, there was a bath, then 
there was a room next to this bath that my wife stayed in. 
Q. Were there adjoining doors? A. Through the 

110 bedroom, then, after you went through into this bed- 
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room you came—I think one little reading room or 
library room I don’t know what you call it, and from there 
you go to the living room, then there would be still the 
kitchen, and there were two small rooms where the cook 
and Mrs. Herne stayed—I didn’t count them, but I do 
know that this is the way it was laid out. 

Q. All right. A. So I stayed in this little— 

Q. I think you said this apartment was on Park Avenue ? 
A. 290 Park Avenue, if I remember right. 

Q. All right. 

Mr. Wilson: Are those all the rooms? 

The Witness: As near as I can remember those are all 
the rooms. The place where I stayed that night was on 
this day couch or day bed, whatever you call it; I think it 
would be more of a couch, and the next morning—I spent 
the day there—the next morning I had breakfast, and 
during the time I found—I saw some cards laying on the 
table there. 

By Mr. Barker : 

Q. Let me ask you first was there anyone else in the 
apartment at that time? A. Yes, I did see the cook and 
Mrs. Herne there. 

Q. Where was your wife? A. My wife was in the 
111 apartment too. 

Q. Where was Mr. Kimmel? A. Mr. Kimmel was 
there, they were all in the apartment, so far as that goes. 

Q. All right, continue. 

The Court: The next day you found some cards, you say? 

The Witness: That is right, those cards were laying on 
the desk, I looked at them, I had seen these cards, before I 
knew what they were. They were stock cards where Mr. 
Kimmel kept records of stock transactions. As I thumbed 
through them, I seen my wife’s name on them, I looked 
through these, there must have been about eight of them, 
eight of these little cards; it showed between thirty and 
forty thousand dollars’ worth of stock. 
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By Mr. Barker: 

Q. Do you mean it showed thirty or forty thousand 
dollars’ worth of stock? A. Well, on the card, one card 
■was marked Sonotone stock, and another was marked New 
York Central, and one was marked Union Pacific. 

Q. Now, did these cards have your wife’s name on them? 
A. Some of them had my wife’s name, some had her initials, 
some had just Flora Mae marked on them, either had her 
initials or name. 

#••«#•#*## 

129 Q. All right. How long did your wife stay in New 
York? A. They came to Washington for two days 
before their time was up, and then they vrent back and 
left New York City, as near as I can remember, it must 
have been in April, because he was getting ready for his 
operation, which was to be during May, the early part of 
May. 

Q. All right. Were you working all this time? A. Yes, I 
was working all this time. 

Q. Now, did anything unusual happen before they went 
to Baltimore? 

• ••**•*«*# 

A. I cannot recall right at this time. 

Q. Let me ask you directly, when was it that you saw 
the picture of your son, Bobby, and the picture of Mr. 
Kimmel? A. That was after the operation; after Mr. 
Kimmel came back from the operation. 

Q. All right. Then, continue and tell us. A. After Mr. 
Kimmel came back from the operation and was at his 
farm, he stayed in his room, a fair-sized room, a sun room, 
they call it a solarium, he stayed there because it was on 
the first floor and it would be convenient for people to 
come in to see him. He could not walk yet, and he could 
not go out—well, he had to go out in the sun, so I would 
go out and visit them—go down to the farm. I usually 
went out on Wednesdays and weekends, Wednesday eve- 
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ning and weekends, and on one of these visits in Mr. 
KimmePs room, by the fireplace, I saw a picture of Bobby 
and a picture of his son Bobby, named Bobby, that was 
dead, I think—I don’t know— around twelve years old, 
that is, when he died. But the pictures were identical, you 
would think they were both the same people. 

Mr. Wilson: Do you have those pictures? 

The Witness: I have my picture. I don’t know where the 
picture is of his child, but I have the picture of my own 
at the age of six months—they were both pictures at the 
age of six months, they looked identical, you could not tell 
them apart. So, as soon as I seen that, why, I didn’t know 
what to think. 

137 By Mr. Barker: 

Q. Mr. Campbell, when your wife and Mr. Kimmel re¬ 
turned from Baltimore, how did you and your wife get 
along? 


The Witness: After the she returned from Balti- 
138 more with Mr. Kimmel, what Mr. Kimmel wanted 
to do was to take preference, and whatever he liked 
to do— 

The Court: What is that? 

The Witness: I said, whatever he would like to do would 
take a preference to what I would want to do. If I wanted 
to plan to go out week-night or a Saturday night to a show, 
or a dance, if he had anything that he wanted to do, of 
course she would have to stay there and take care of him, 
but it did not make any difference whether I wanted to take 
her out, if there was anything at all he had to do, she would 
have to stay there and take care of him. 

She gradually got so it seemed like she did not—she would 
not pay so much attention to me, and what I wanted her to 
do, it seemed more to me and to her, what Mr. Kimmel’s 
plans were, what he wanted. 

Q. Did you have any discussions with her about that? A. 
Outside of just telling her that I did not like it, right after 
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he had the operation, and after he was in such a condition 
that he would not—that he could walk around, I asked her 
to leave the place and come to live with me. This was the 
latter part of May. She told me at that time she would be 
foolish to leave, she was not going to leave, and after I 
found out there was no matter about which I talked to her, 
and asked her to leave, she was resolved to stay there, she 
said he time was up on the 26th of September, and 

139 she was going to stay until that period. I told her 
I didn’t care whether her period was that long or 

not. 

Mr. Wilson: You said what? 

The Witness: I told her I didn’t care whether it was up 
the 26th of February or not. 

The Court: 26th of what? 

The Witness: February—no, September, 1942. I wanted 
her to quit. I said Mr. Kimmel is over his operation, he is 
able to get around, so he can get another nurse, and let 
us leave together and go by ourselves like we ought to, I 
am tired of this, I said it is no place for me to let things go 
on like that, and especially after I seen—another thing I 
didn’t like—one evening I came out to the farm when Mr. 
Kimmel was still in the sunroom there, and it was late in the 
evening, she didn’t know I was coming out; it must have 
been around nine-thirty or ten o’clock, she didn’t know I 
was coming. I went to the door, and she came to the door 
to greet me and she had on just a slip. I said, “Is this the 
way you go around here?” I said, “That don’t look right 
to me.” 

The Court: What? 

The Witness: I said, that don’t look right. She said, 
“Mr. Kimmel is asleep. I got up in a hurry to come and let 
you in, he does not know it, he is asleep in that room next to 
the sunroom.” There is a living room. She got the impres¬ 
sion that he was asleep in the living room—I did not 

140 stay—I did not state the reason that I could not sleep 
any place else. She had to be near Mr. Kimmel, he 
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didn’t want her to be away because any time during the day 
he might need her up there, and I stayed with her, I had to 
stay there, so I stayed there that night on a mattress on the 
living room floor. 

Mr. Wilson: When was this! 

The Witness: This was still the end of 1942— 

The Court: Where had you been staying before that 
night out there? 

The Witness: Any place I could find a place to stay out 
there. I did sleep out on the farm with one of the hired 
help. They had a room. I slept with them in the attic. 
There was no place for me to sleep— 

Mr. Wilson: Your wife slept with you? 

The Witness: As a rule she slept with me, yes. Then, 
the next thing, right after this, when I found these pictures 
up there— 

Mr. Barker: Just a minute, the Court has ruled you can¬ 
not testify about those pictures, so I don’t want you to go 
into that. 

By Mr. Barker: 

Q. When did this incident of the will arise? A. Well, the 
incident of the will arose, I w T ould say in June, shortly after 
Mr. .Kimmel had got back from the hospital. She said, 
141 “Do you know what Mr. Kimmel has done for me?” 

I said, “No, I don’t know what he has done for.” 

She said, “Now, he has made a codicil”, and I said, 
“‘What is in it?” 

And she began to tell me the things about it, that she was 
going to take care of this, and he was going to give her a 
car, or let her have a car. 

I said, “Well, I would like to see it.” 

She said, “Well, if I show it to you, you will have to prom¬ 
ise not to let anybody else” — 

The Court: What? 

The Witness: “You will have to promise not to let any¬ 
body else see it, because Mr. Kimmel doesn’t want anyone 
to see it,” and didn’t want me to know about it. 


67 


I said, “I think I should see it if it has got anything to 
do with you.” 

Anyhow, the next day she got the codicil and showed it 
to me, and I read in the codicil he practically turned every¬ 
thing over to her. 

By Mr. Barker: 

Q. Let me show you this, and ask you if this is the codi¬ 
cil? A. This is the codicil. 

Mr. Barker: Now— 

This has already been admitted in evidence. 

142 Mr. Wilson: I move to strike out that portion of 
the witness’ answer which said in it he turned over 
practically everything to her. 

Mr. Barker: That is agreeable. 

The Court: That is striken out, the codicil will speak 
for itself, if that is what you mean. 

145 Mr. Barker: This will be No. 10. I would like to 
read it to the jury. 

The Court: All right. 

(The codicil referred to was marked Plaintiff’s Exhibit 
No. 10, and was received in evidence.) 

Mr. Barker: This, as you have heard, is a copy of the 
original, which is on the letter head of the law office of 
George P. Kimmel, Specialist—this is advertising— Spe¬ 
cialist in Patent and Trademark causes. 

The Court: What did you say? 

Mr. Barker. I said a little advertising. 

Westory Building, 14th Street and F, Northwest, 
14G Washington, D. C. 

“I, George P. Kimmel, of Brookville, Maryland, 
having heretofore made my last will and testament bear¬ 
ing date of January 8, 1941, do now make this codicil 
thereto. 
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“Whereas, I have inserted in my said will and testa¬ 
ment the name of Robert Peter of Rockville, Maryland, as 
substitute trustee, I hereby insert in said will and testa¬ 
ment the name of Mrs. Flora Mae Campbell in lieu of the 
name Robert Peter, the name of Robert Peter being can¬ 
celled from said will and testament wherever it may ap¬ 
pear therein. 

“Whereas, Mrs. Flora Mae Campbell, now residing at my 
farm, near Brookville, Montgomery County, Maryland, has 
been my nurse and assistant most of the time for the past 
four years, and has proven herself to be a loyal, sincere 
and hard working employee in whom I have every confi¬ 
dence and in whose care my children, as well as the farm 
property, would receive the best of attention, I hereby auth¬ 
orize and direct the trustees named in my said will and 
testament to enter into an agreement with said Mrs. Flora 
Mae Campbell, whereby she will become the caretaker of the 
farm known as “Longwood”, to occupy the main residence 
thereon as a home and not for business purposes; 
146-A to conduct the farm for her profit if she feels that 
she can do so, until such time as my daughter, Gayle 
Kiinmel, reaches the age of 21 years, or longer, if conditions 
seem to make it desirable at that time. 

“It is my hope that my children will recognize my desire 
to thus place the farm in charge of one who will, I feel cer¬ 
tain, conserve it for their best interests until they have fin¬ 
ished their education and are prepared to establish inde¬ 
pendent households of their own. I further desire that 
such contract with said Mrs. Flora Mae Campbell provide 
compensation of two hundred dollars ($200.00) per month 
payable from my trust estate, together with whatever profit 
she may be able to realize from the farm property, con¬ 
ducted as a farm. I further direct that she have free use of 
the furnishing of the house, excepting the personal effects 
of my children, should they wish to remove them. I further 
direct that the farm equipment, including my automobile, 
shall continue as part of the farm for her use and necessary 
to the operation of the farm, and that the stock and poultry 
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thereon shall he utilized by Mrs. Flora Mae Campbell as 
capital and as a revolving fund to maintain the farm prop¬ 
erty as a continuing business. 

“I further direct that it shall be provided in the agree¬ 
ment with Mrs. Flora Mae Campbell that whenever 
146-B my children shall desire to spend vacation time or 
other periods at the farm, she shall make suitable 
space available to them, for which she shall receive such ad¬ 
ditional allowance from the trust estate as seems just and 
proper to the trustees. Under no circumstances shall she 
be required to accommodate at the farm any relatives of 
my children. The desire of my children to spend time at 
the farm during their minority shall be optional with them. 
The directions in this codicil shall take precedence if incon¬ 
sistent with any directions, gifts, or grants contained in my 
will and testament. 

“George P. Kimmel. 

“May 15, 1942. 

“Signed, sealed, published and declared by the above 
named testator to be a codicil to his last will and testament, 
in the presence of us, who at his request and in his presence, 
and in the presence of each other, have hereunto subscribed 
our names as witnesses to the above codicil. 

“Mrs. James J. Rogan, Jr. 

“residing at 537 N. Wolfe St., Baltimore, Md. 

“Miss Sylvia N. Oiness, 

“residing at John Hopkins Hospital, Baltimore, Md.” 


148 George E. Barnholt was called as a witness by 
and on behalf of the plaintiff 

Direct Examination 
By Mr. Barker: 

Q. Please state your full name. A. George E. Barn- 
holt. 
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149 Q. Where are you employed, Mr. Barnholt? A. 
W. B. Hibbs and Company, stockbrokers. 

Q. What is your position with that company? A. Pay¬ 
ing teller. 

Q. Have you, in response to a subpoena, brought with 
you the records of that company pertaining to the account 
of Mrs. Flora Mae Campbell? A. I have. 

Q. Will you refer to that record and tell us when that ac¬ 
count was opened ? A. October 30,1939. 

150 Q. Will you tell us the first account that was guar- 
anted by Mr. Kimmel ? A. August 20,1940. 

Q. What does that show? 

Mr. Wilson: What was that date, Mr. Barnholt? 

The Witness: August 20, 1940; it shows a purchase of 
United States Steel. 

By Mr. Barker: 

Q. And how much was United States Steel selling for at 
that time? A. 50 and one-half. 

Q. That would be a total of $5,068, is that right ? A. That 
is right. 

Q. Is there any notation on that record to show whether 
that account was guaranteed by anyone? A. Yes, sir. 
151. Q. And by whom? A. Showed George P. .Kim¬ 
mel guaranteed this account. 

157 Mr. Wilson: Do you have any personal knowledge 

about Mrs. Campbell, Mr. Barnholt? 

The Witness: No, sir; only what is shown in these ledger 
sheets; each one of these ledger sheets shows a notation 
“This account is guaranteed by George P. Kimmel”. 

Mr. Barker: I offer the entire set in evidence. 

The Court. All right. 

Mr. Barker: Do you have any objection? 

Mr. Wilson: No, sir. 
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(Ledger sheets referred to was marked Plaintiff’s Exhi¬ 
bit No. 11, and was received in evidence). 

• ••**••«#<*# 

161 Mr. Barker: I wonder if we could not do that 
by just asking the witness, who is much more familiar 

with this than we are, to tell us what is the highest amount 
in which that account was indebted to his company—in other 
words, tell us the time at which the greatest amount of 
stock had been purchased and the greatest amount of money 
was owing to the company, and the amount, please. 

The Witness: The largest debit balance I see here was 
as of April 30, 1942, $34,953.59. 

By Mr. Barker: 

Q. $34,000— A. $953.59. 

Q. That was guaranteed by Mr. Kiminel, is that correct? 
A. That is right. 

Mr. Wilson: WTiat was it long at? 

The Witness: The account was long 600 shares of Steel. 
Mr. Wilson: What does that mean? 

The Witness: That means there were 600 shares of Steel 
against the debit balance of $34,000. 

Mr. Wilson: What was the market of Steel on 

162 that date? 

The Witness: That I cannot tell you, sir—it does 
show here, it is 45-3/8. 

Mr. Wilson: It was long— 

The Witness: 600 shares. 

Bv Mr. Barker: 

Q. Now, what was the date of that, will you tell us again? 
A. April 30,1942. 

Q. Now, would you say that was an active account? A. 
Not particularly active, no, sir. 

Q. When were most of the purchases made? A. 100 
Steel in September, 1940; 100 Steel in November, 1940; an¬ 
other 100 November 29th, 1940. 
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Q. Now, will you name the sheet which shows the $34,000, 
I would like to have that, please. A. Another 100 bought 
on December 17, 1940; another 100 bought January 20, 
1940; another February 5, 1941; another February 21, 
1941. 

Mr. Wilson: That was January, 1941, was it not, not ’40, 
sir? 

The Witness: That is right, sir, ’41, there was 100 
bought April 2nd, 1941. 


168 Now, when was this account closed out? A. Au¬ 
gust 14, 1942. 

Q. Now, let me ask you—you haven’t got to go through 
these—I think you can just answer—during this period, 
dividends were payable on this account, were they not? 
A. Yes, sir. 

169 Q. Do you know what the United States Steel div¬ 
idend amounted to during this period of time, or can 

you tell by just looking at some of them? A. I can tell by 
referring to each sheet—the dividend was $1 a share. 

Q. All right. Will you tell us what dividend payments 
you have on there? A. I have one for $100. 

O. Give us the date of that. A. September 20, 1940. 


December 20, 1940, dividend 100 Steel, $100. 
March 20, 1940, dividend 300 Steel, $300. 
June 20,1941, dividend 500 Steel $500. 


202 Valtin T. Campbell resumed the stand in his own 
behalf 


205 By Mr. Barker: 

Q. Well, now, after your wife told you about the codicil, 
what, if anything, occurred which—just leave it that way. 
A. She told me about the codicil, that was one night. The 
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next day she showed me the codicil, and I read the codicil 
and I gave it back to her. She placed the codicil in her 
suitcase. 

Mr. Wilson: Whose suitcase? 

The Witness: Her suitcase, a suitcase with her clothes in. 

After first opportunity I got to get ahold of the codicil 
I took it and made a copy of it, and put it back, and I kept 
the copy. It was after I read that that I began to feel that 
things were going on that I did not know anything about, 
and I began to realize that I was a fool for letting the situa¬ 
tion go on, things go on that must be going on, because— 

By Mr. Barker: 

Q. Right there: Can you state any fact on anything 
206 that actually occured? A. One time I came out there 
at night, I came out unexpectedly and went up to the 
room w’here she stayed. She was not in the room. When 
I first seen her she came from the room which was across 
the room. She had on nothing but a slip, and I got to the 
door of the room where she stayed, and Mr. Kimmel came 
through the bathroom and the door was open in the bedroom 
where she stayed, and he asked who it was and she told 
him it was me. It did not seem to make any difference to 
her whether he had seen her in a slip or not. As soon as 
lie found out it was me he turned around and went back in 
his room. I asked her why it was she was not more careful 
when she worked around the place, Mr. Kimmel was apt to 
come in there and see her that way. She put on a robe 
after that, after I talked about it; and on another occasion 
I was out on the farm, and I came into the room where she 
was in Mr. Kimmel’s room, sweeping— 

Mr. W T ilson: Did you say “sleeping” or “sweeping”? 

The Witness: Sweeping, she was sweeping a rug; and as 
I walked through the room over to the side, I looked in the 
bathroom, and there was Mr. Kimmel in the bathroom on 
the stool, and he didn’t have anything on but his shorts, 
and I asked her, I said, “See here, things are so careless 
around here it does not seem right to me to be put in a posi- 
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tion where you have to see Mr. Kimmel like this.” She 
said, “I don’t pay any attention to it. After being 

207 around people like that, you get to know things like 
that; it does not matter.” I said, “I don’t like it.” 

She didn’t seem to think it made anv difference whether 

* 

I liked it or not; she just brushed it off as an ordinary 
occurrence, things like that are to be expected. 

Mr. Wilson: Were you working on the farm at the time? 

The Witness: No. This was during 1942. When I went 
cut to the farm, to visit, which was on weekends, I was al¬ 
lowed to come out there, and we were to be able to go places 
during the evenings, and Saturday nights or Sunday, as we 
liked. Every time I wanted to go some place, it seemed like 
Mr. Kimmel had something he had to have done. 

Mr. Wilson: You testified about that this morning. I 
object to the repetition. 

The Court: The Court may have the wrong impression, 
but the Court got the impression you did stay out there, 
first in one room, and then in another. Possibly you had 
no regular place to stay. Once your bed was made in the 
sitting room, that generally you slept with your wife—is 
that the testimony? 

Mr. Wilson: That is the testimony with respect to Wed¬ 
nesdays and weekends; he was living in town and had a 
room, at that time; is that right, Mr. Campbell, but you did 
come out Wednesdays and weekends? 

The Witness: As a rule I came out Wednesdav 

208 evenings, and also weekends. 

Mr. Wilson: Then you did just what His Honor 
described in the way of sleeping? 

The Witness: Wherever I happened, that is the place T 
stayed, there was not set place for me to stay wherever I 
could. 

Mr. Wilson: The main thing was, did you sleep with 
your wife? 

The Witness: Sure. 

Mr. Wilson: All right. 






75 


By Mr. Barker: 

Q. But you actually were staying in town, you were not 
on the farm? A. I was living in town, I just went out 
there to see her. Rosalie was out there and my wife, and 
naturally I wanted to go out there and see them. 

Q. All right. Tell us the events that took place, tell us 
very briefly, June 1942 to the time when you and your wife 
separated. A. After I had asked her once in April to leave 
the farm, at that time she told me she was foolish to do it, 
well, I began to realize that she did not want to leave the 
place, that she wanted to stay with Mr. Kimmel, and when 
the time came that she was supposed to leave the farm, 
which was September 26, 1942, I went out there—I 
209 believe it was Friday night, which vrould be the 24th, 
and I stayed there Friday night. 

Mr. Wilson: This is in September? 

The Witness: This is September, 1942,1 came there Sa¬ 
turday, and I told her Saturday that “you are—” see, the 
time she was supposed to leave—I expected her to leave, 
she told me she was not going to leave, that she was going 
to stay with Mr. Kimmel, and that he had always been nice 
to her and done a lot of things for her, and she was included 
in his will; she decided she was going to stay there with 
him whether I liked it or not. “Well, I want you to leave, 
and I will be here tomorrow, and expect you to go.” 

Saturday night I stayed at the farm and Sunday morn¬ 
ing the first thing—they were preparing to go after some 
chickens and also on a picnic, and I asked her if she was 
leaving and she said no, she was not going to leave, she is 
staying there. They made preparations to go after these 
chickens and on this picnic, they left there about 9 o’clock. 
Mr. Kimmel, my two children, Rosalie, my wife and another 
girl out there that was at the place, there was a nurse who 
stayed out there at the farm. They got all in the car 
and left. After they left the farm then I went up and looked 
around, to see if there was anything I could find that might 
help me, because there had been so many things going on 
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I though I would find out anything I could at this time. I 
found a paper in regard to some stock, 600 shares 

210 of steel that Mr. Kimmel had given my wife, and I 
had never been told anything about; I didn’t know 

anything about it. 

Mr. Wilson: I move to strike out from the answer about 
the 600 shares of steel that he gave to his wife. 

The Court: Well, I don’t know what the paper was. You 
may cross-examine him on that and find out. 

Mr. Wilson: What? 

The Court: You may cross-examine him and find out 
whether he is correct in his statement or not, but he said 
he had a paper which showed that he had given her that 
much money,—I don’t know anything about it. 

The Witness: I kept— 

The Court: Or that much steel, I should say. 

The Witness. I kept that paper, sir. 

Mr. Wilson: Do you have that here today? 

The Witness: I have. 

Mr. Wilson: Sir? 

The Witness: I have. 

Mr. Wilson: Let us have it. 

By Mr. Barker: 

Q. What paper are talking about? A. That is in regard 
to 600 shares of United States Steel in his handwriting that 
he gave her. 

Q. Is this the paper you are referring to ? A. That 

211 is the paper I am referring to, I didn’t know anything 
like that was going on, or anything about it. 


212 Mr. Barker: I offer it in evidence and ask that it 
be marked whatever the number is. 

213 The Clerk: Plaintiff’s Exhibit 16. 

(The document was thereupon marked Plaintiff’s 
Exhibit 16 and received in evidence). 
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The Cotirt: The witness says, however, that, as I under¬ 
stand it, he never—until he saw that pa\.er, knew anything 
about any stock transaction with his wife; is that correct? 

The Witness: That is the first time I seen any written 
matter where Mr. KimmePs name was on it outside of the 
signature on the cards up in the New York apartment. That 
is the first time I seen anything that said anything about 
what was going on. She just said he had bought and sold 
stock and I found that. 

The Court: Lt the Court see it, please. 

(Mr. Barker hands the same to the Court.) 

The Court: All right, sir. The Court’ thinks it is properly 
in evidence. 

' Mr. Barker: This is a letter on the letterhead of Mr. 
Kimmel, and it is addressed to Messrs. Samuel E. Darby 
and Chapin Bauman. 

Dear Friends:— 

Mr. Wilson: What is the date of it? 

Mr. Barker: May 15,1942. 

“Dear Friends: 

214 “I have guaranteed on account at for 600 shares of 
U. S. Steel, com. on behalf of Mrs. Flora Mae Camp¬ 
bell. Do not sell that stock now, but pay it out and take the 
stock in my name (now on margin) hold it and other steel 
stock until it touches ninety, then sell it and invest in some¬ 
thing else when it seems opportune. 

“Sincerely, 

/s/ “George P. Kimmel.” 

By Mr. Barker: 

Q. You say this is the first time that you ever saw any¬ 
thing in Mr. KimmePs handwriting to indicate that he had 
guaranteed an account for your wife? A. That is right. 
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215 Q. All right. Now, going back to the picnic, tell us 
what happened—this was Sunday morning that your 

wife’s agreement with Mr. Kimmel was up, did she leave? 
A. This was Sunday morning, she refused to pack ready 
to go with me and leave the place, but I wanted her to 
come and stay with me. 

Q. Let me ask you this: Had she agreed to leave at the 
time this agreement expired? A. Yes, at one time 

216 there she was going to leave, I had made arrange¬ 
ments to get an apartment,—that was some time in 

August. I went out there, there was another nurse there, 
her name was Nell Kalee, I believe, and why she changed 
her mind and didn’t leave, I never could figure out, she 
just gradually changed her mind and decided she was going 
to stay there, so when the time came for her to leave, she 
had definitely made up her mind she was not going to 
leave, so did not leave there, but stayed there and told me 
if I didn’t like it it was just too bad, she was going to stay 
there with Mr. Kimmel. 

«•••••*•*# 


232 Cross Examination 

By Mr. Wilson: 

Q. Mr. Campbell, where is your wife living now? A. So 
far as I know she is down in Miami. 

Q. At what place? A. She is living in one of the houses 
down there on the property. 

Q. What? A. One of the houses on that property down 
in Miami. 

Q. The property—is that the property that is owned 
jointly by the two of you? A. Yes. 

The Court: You say one of the houses; have you more 
than one house? 

The Witness: Yes, we got two houses on two lots. 
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By Mr. Wilson: 

Q. Are both of those houses owed by the two of 

233 you? A. One house is, the large house is in the 
name of both of us; the small house, I believe, is in 

my name. 

Q. Which house is she occupying? A. She is in the little 
house. 

Q. She is in the little house and the three children are 
with her? A. That is right. 

Q. Have you seen her recently? A. No, sir. 

Q. When is the last time that you saw her? A. The last 
time I saw her was when I came back from my discharge 
from the Army—I went down to visit my sister, and I 
seen her then when I called to see the children. 

Q. That would be shortly before the first of the year? 
A. Yes, I got out of the Army the 3rd day of December, 
and it was after the 3rd day of December. 

Q. But you visited your home down there ? A. I went to 
see my children. 

Q. But you saw her and the children? A. I saw them both, 
the children and her, yes. 

The Court: Excuse me a minute, when did you go into 
the Army? 

The Witness: I was sworn in on June 10, 1943, and took 
active duty June 24, 1943. 

The Court: Proceed, sir. 

By Mr. Wilson: 

234 Q. And were you permitted admittance to the 
houge? A. Yes. 

The Court: You will have to speak up. 

Mr. Wilson: You see you nod your head, Mr. Campbell, 
and the reporter cannot get it. Speak out loud so that we 
can all hear you. 

By Mr. Wilson: 

Q. Did you request permission to live there? A. No, sir. 
Q. Did your wife offer to permit you to live there? A. 
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She—it would have been all right with her, I presume. 

Q. It would have been all right with her? A. She didn’t 
turn me out, no. 

Q. It was on your own account that you do not live there ? 
A. I don’t want to have anything to do with her. 

Q. So far as she was concerned you think you could 
have stayed there— 

Mr. Barker: Just a minute, I don’t see how he could 
know what she thought; I object. 

The Court: Well, it is proper cross-examination. 

The Witness: That "was the impression she gave me; she 
was friendly. 

The Court: What was that? 

235 The Witness: That was the impression she gave 
me, she was willing for me to see the children. 

By Mr. Wilson: 

Q. Well, from her point of view, that is to say, from 
what you could observe there, you could have renewed 
marital relations with your wife, had you chosen to do so ? 
A. It looked like she was willing, but I would not have any¬ 
thing to do with her. 

Q. Before the time when you saw her, since December 3, 
when did you see her last? 

Mr. Barker: Where did he see her— 

Mr. Wilson: There in Florida. 

By Mr. Wilson: 

Q. When did you see her last prior to that? A. That was 
the first time I went back to Florida since I left in 1942. 

Q. You had not been in the State of Florida*after you 
came up here in February of 1942 until after you got out 
of the Army and went down to visit your children after 
December 3 of 1945, is that correct A. When I got out 
of the Army—wait a minute, when I was going to go over¬ 
seas I went to Miami for about—I had a three-day leave, 
and I did go down to see my children, that was just be¬ 
fore I went overseas. 
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236 Q. That was sometime in what year? A. I left for 
overseas on March 6, 1945, so it would have to be in 
the last part of February. I think it was around the end 
of February when I had to leave. 

Q. You did see your children at that time? A. I did. 

Q. They were living with your wife? A. They were stay¬ 
ing with my wife. 

Q. You saw your wife at that time? A. I did. 

Q. And your wife and children were living in which 
house at that time? A. They were living in the little house. 

Q. They were living in the little house, and you were not 
prevented from seeing your children? A. I seen my child¬ 
ren at my mother’s house at that time. 

Q. You didn’t go to your own home at that time? A. I 
didn’t go to my own home at that time. 

Q. Did you talk to your wife? A. She came over there, 
yes. I could not help her coming over there. 

Q. Was she in a friendly mood when you saw her then? 
A. Sure, she was always—seemed to be in a friendly mood; 
she tried to do so many things that I would not trust her, 
I would not know what she was apt to do. 

• •••#•#•## 

302 Q. On Sunday morning, during Sunday, did you 
and Nell and Flora and the children take an auto¬ 
mobile ride? A. We certainly did. 

The Court: Did they do what? 

Mr. Wilson: Take an automobile ride. 

By Mr. Wilson: 

Q. Did you go out looking for a pony? A. Yes, that is 
what we did. 

Q. Whose pony were you looking for? A. We were 

303 looking for a pony that I had bought for Rosalie and 
had later sold it. 

Q. When had you bought the pony? A. As near as I 
can remember, I believe it was in August. 
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Q. Of 1942? A. That is right, after Rosalie got back on 
the farm. 

Q. Is this the pony (showing the witness a picture) ? A. 
That is not the pony I bought for her. That pony belongs 
to Dickie and Gayle. 

Q. Who is on that pony? A. I think it is Rosalie. 

Q. Well, doesn’t it look like your daughter? A. Well, it 
is kind of blurred, I think, it is Rosalie. 

Q. Who is that man around there? A. That is Mr.—one 
of the neighbors, I think, that has to be Rosalie, because 
Mr. Kimmel’s children were older than that. 

Q .Yes, sure, do you remember the picture being taken? 
A. I can certainly remember it being taken. 

Q. Was it taken in August of 1942? A. I would naturally 
have to remember it being taken, but I don’t remember 
the date. 

Q. Was it taken at the farm? A. It was taken at 

304 the farm, because this is Mr. Kimmel’s horse, it is 
at the farm. 

Q. And it was taken— A. This is not the pony I bought, 
that pony belongs to Mr. Kimmel, it is not the one I bought. 

Q. Do you know whether it was taken in the year 1942, 
or some other year? A. I could not swear to that. 

Q. Look at the size of your daughter there, and see if it 
will help you to remember that? A. Well, that is— 

Q. That is four years ago? A. I don’t remember it, it 
does not make any difference to me, whether it was taken 
then, or not, if you want to make it that way. 

Q. I want to make the point—incidentally, you enjoyed 
horseback riding on Mr. Kimmel’s farm, and I am trying 
to fix the time. A. Sure. 

Q. Did you enjoy horseback riding on his farm in the 
year 1942? A. Of course I did—1942 I rode the horses. 

Q. What was that ? A. I rode horses there in 1942, yes, 
sir. 

Q. You went out on this Sunday around noon with your 
family and Nell Kalee for the purpose of locating 

305 this pony? A. That is right. 
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Q. And you had sold the pony to some gypsy fortune 
tellers, hadn’t you ? A. No. 

Q. Well,— 

Mr. Barker: If Your Honor, please, I don’t see the mate¬ 
riality of the pony or the gypsy fortune teller. Of course, 
it is obvious it is getting away from the issue. 

Mr. Wilson: It is not at all. I would like to explain to 
Your Honor at the bench what I am trying to get at. 

The Court: You would better do that. 

(Thereupon, counsel approached the bench and the fol¬ 
lowing occurred outside the hearing of the jury:) 

Mr. Wilson: I am prepared to prove that this man went 
running to fortune tellers to get advice as to whether he 
had any suit or claim against Mr. Kimmel, and that it cost 
him so much money that he could not pay, and the only 
way he paid was to turn in this pony that he had bought 
for his little girl. I will prove by Bill Smithwick, when I 
put him on the stand,—I have taken his deposition already, 
so I know what he is going to testify to; that this man was 
running around to clairvoyants asking advice as to whether 
he should bring the suit on this, that and the other thing. 

Mr. Barker: I didn’t recall that, Mr. Wilson. 

306 Mr. Wilson: Oh, yes; don’t you remember? 

Mr. Barker: No. 

The Court: Well, of course, the question is whether that 
is taking the mind of the jury off the case, or not. 

Mr. Wilson: I don’t want to do that. 

The Court: I would, if I were in your place. There are 
people, you know, that believe, in soothsayers, fortune 
lellers, and so on, whether that throws any light on the 
question of whether or not there was an alienation of 
affections, I don’t just see. 

Mr. Wilson: Well, the point is this, this man didn’t have 
a suit, and he could not make up his mind what this was 
all about, and he went around to these professional fortune 
tellers and let them give him advice as to whether this con¬ 
duct amounted to this, that or the other thing. 
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The Court: Well, how does that throw any light on the 
question? 

Mr. Wilson: Just shows his own state of mind, the fact 
that he was not at all certain that his wife’s affections had 
alienated. 

The Court: It is a right difficult thing to pass upon. You 
have no idea, unless you have had experience, how many 
people there are who go to, and believe in all of that stuff. 

Mr. Wilson: Well, it is not that; I am not casting 
307 aspersions upon it. Well, personally, I don’t regard 
it, but nevertheless what I am trying to do is simply 
to show this man’s uncertainly’ of mind and the ramifica¬ 
tions of it. 

The Court: The Court will not permit it. You have an 
exception. 

• *••#•#•** 

309 Q. Did you see your wife after that, before you 
saw her in Florida, before going overseas? A. Yes, 
I seen her before I went overseas. 

Q. You saw her in Washington? A. Yes, she was back 
up here after she took the children down to Miami, she 
no more than stayed about three days, and then came right 
back up here to Washington and went to work at the Doc¬ 
tor’s Hospital. I didn’t know just what the situation was. 

Q. She went to work at the Doctors’ Hospital, she was 
actually living where? A. I don’t know where she was 
living. 

Q. You don’t know whether she was living at the W 
street address or not? A. I don’t know where she was 
living. 

Q. You are not stating to this jury that she was living 
at Mr. Kimmel’s home, are you? A. I am not stating any 
place, I am just saying I don’t know where she lived, and 
I don’t. 

Q. Isn’t it a fact that she remained up here in Wash¬ 
ington for about a month? A. I can tell you approximately 
about the date, I know about the time—I know just before 
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she left I received a telephone call from her, and this was 
around the end of November—the reason I say that 

310 is because her birthday was the 9th, and I think she 
was down in Miami for her birthday, and I got this 

telephone call, she called me up. 

She said, “Aren’t you afraid of going in the Army? 

I said, “I don’t care whether I go in the Army or not, 
I am 37 years old and I have got three children; they are 
not calling people that old with children; I don’t know, if 
I have to go in the Army I go in the Army”; I said, “I 
am not worrying about it, or afraid of it.” 

She said, “You are likely to wind up in the Army.” 

I said, “Well, if I wind up in the Army, I will wind up 
in the Army.” 

Later I got word through the Miami Beach that she put 
me in the Army. This came up— 

Mr. Wilson: I object to that. I didn’t ask a question 
which requires that kind of an answer. 

The Court: I don’t know, sir; I don’t know that you 
didn’t. I don’t have any criticism of the answer, if it is 
true, and I have no reason to doubt it. 

Mr. Wilson: You mean to say that it is competent testi¬ 
mony for this witness to testify that somebody told him 
that his wife had been responsible for putting him in the 
Army? 

The Witness: That is certainly what was done. 

The Court: I don’t know, I think it is proper. The first 
part of the answer. 

The Witness: Mr. Wilson, she made no bones about it 
down there. 

311 Mr. Wilson: Wait a minute, Mr. Witness; may we 
approach the bench? 

The Court: Certainly. 

(Thereupon counsel approached the bench and the fol¬ 
lowing occurred outside the hearing of the jury:) 

Mr. Wilson: I want the record to show that I object to 
that answer of the witness: and I move to strike it out, 
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and I take exception to Your Honor’s observation in re¬ 
gard to it. 

Mr. Barker: I will consent to having it stricken. 

The Court: Is that all? 

Mr. Wilson: You consent to having it stricken? 

Mr. Barker: It is immaterial to me; I will be guided by 
Your Honor’s ruling. 

The Court: Gentlemen, I have already ruled, so far as 
I am concerned. That is all, proceed. 

Mr. Wilson: Now, I move for a mistrial as well. 

The Court: The motion is overruled. Proceed. 


387 Q. All right, sir. Did your wife visit you at the 
camp in October, where you were stationed after 

you were inducted into the Army? A. She wrote me a 
letter— 

Q. Now— A. Yes, she was there. 

Q. Now, do you want to make an explanation? A. Sure. 
Q. All right. A. She wrote me a letter while I was there 
and she tried to get me to get her a room in a hotel. I was 
then in Biloxi, Mississippi; she tried to get me to get a 
room there at the hotel. 

I wrote back—I think I sent her a telegram, I am not 
sure, I said I am not going to get you any room in a hotel. 
I am not asking you to come up here, I don’t want anything 
to do with vou. 

She would be tickled to death if she could in any way do 
something that would blow this case up. She didn’t want 
it exposed to the public if she could help it, the goings on 
between her and Mr. Kimmel, because everybody 

388 thought they were such a nice crowd, and anything 
she could do, it would tickle her to death, and you 

know that is what she was up to. 

Mr. Wilson: If Your Honor please, I move to strike 
that out. 

The Court: Well, I don’t suppose you knew it, no. 
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Mr. Wilson: I am grateful to Your Honor for that obser¬ 
vation. 

The Witness: I think anybody would know that. 

Mr. Barker: I don’t think you finished telling him about 
her coming up here. I think you ought to do that. 

The Witness: Yes, all right. To continue with this, about 
this same thing. 

The Court: Tell us. 

The Witness: At that time when she came up there, she 
brought Rosalie with her, and she said I have got the 
child—see, what I thought about it— 

Mr. Wilson: I object to what he thought about it, Your 
Honor. Let the Court rule. 

The Court: Did she come there to camp while you were 
there? 

The Witness: Yes, sir. 

The Court: Well, you may tell what happened, if you 
desire, not what you thought about it? 

The Witness: Not what I thought about it. What I 
thought was the reason why she came up there. 

389 Mr. Wilson: May I interpose— 

The Court: I want the witness to understand the 
Court’s ruling. You have a right to express yourself. Th$ 
Court thinks that you simply ought to confine yourself, if 
you want to, to what happened up there. 

The Witness: All right, she came up there, as asked, 
after she had arrived in Biloxi, she phoned to the base, and 
naturally they got in touch with me, that my wife was on 
the phone. 

I went to the phone and answered it. She told me she 
was there, and Rosalie wanted to see me and she wanted to 
see me. 

I wanted to see Rosalie, too, I would be glad to see 
Rosalie, but I am not going to go to any hotel where you 
are. If you want to see me, you will have to come to the 
base. That is the only way I could see Rosalie. 

I told my commanding officer that I wanted to see 
Rosalie, and my wife was trying to get me to go down to 


88 


her hotel, and I was in a lawsuit with Mr. Kimmel where 
my wife was involved, that they were trying to do any¬ 
thing they can to pin something on me. 

I said I didn’t want to take any chances to break my suit. 

Mr. Wilson: Did Your Honor mean to include within 
your ruling his right to tell of a conversation with 

390 his commanding officer? 

The Court: Mr. Wilson, the rules of evidence are 
supopsed to be, of course, construed in a rational way. I 
think that when the matter is brought up, this witness has 
a right to tell and make a reasonable explanation. If it is 
true, that is a matter for the jury to pass upon, as to what 
happened, but in any event, I am sure he should, and I am 
not disposed to stop him. 

Proceed. 

Mr. Wilson: Well, would you— 

The Court: Of course, you have an exception. 

Mr. Wilson: I would like the record clearlv to indicate— 

The Court: Yes, you have an exception. 

Mr. Wilson: It is over my objection. 

The Witness: Shall I continue now? 

The Court: Yes, sir. 

The Witness: I told my commanding officer, explained 
to him about my having a lawsuit with this man in regard 
to niv wife, and I told him something about it and he said 
I don’t blame you a bit. 

You ought to have a witness any time your wife is with 
you; you should have a witness to be sure you are pro¬ 
tected. If you want me to I will get the First Sergeant to 
go with you. 

I said it does not matter to me if you have any- 

391 body here you would like to have go with me, and I 
got the advice of the lawyer, the legal assistant ad¬ 
vised me to have somebody with me as a witness to show 
just what went on there. 

So there was a boy in the Army, his name was Irwin, 
that was his—that was a friend of mine, he lived up in 
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Washington, and X thought it would be a good idea to take 
him with me, because when this came up—he lives in 
Washington, and I knew he could prove just what went on. 

So, when my wife came out, there was a room, a regular 
room where people could talk to their visitors, and she had 
Rosalie with her, and this boy went with me and we sat 
there alongside the room, the four of us, talking, and I 
was playing with Rosalie and talking with her, but all the 
time I was with my wife and Rosalie, this man was with 
me so they could not go around and say I did this and I 
did that. 

She stayed just about an hour. After that she and 
Rosalie left, and this boy and I went back. 

I was not going to take any chances with her. So many 
things came up in this thing that I had to take care of my¬ 
self, the best way I could. 

• ••••**•*• 


401 By Mr. Barker: 

Q. Mr. Campbell, I show you this document and 
ask you what it is. A. That is an affidavit my wife made 
down at the Draft Board testifying—to put me in the 
Army. 

Mr. Barker: I offer it in evidence, Your Honor. It is in 
rebuttal to Mr. Wilson’s cross-examination. 

Mr. Wilson: I wonder if the Reporter would repeat the 
witness’s answer. 

(Record read.) 

Mr. Wilson : If Your Honor please, I sincerely object to 
this document, and I move to strike the answer out, and 
move to strike the question. 

The Court: Well, the answer— 

Mr. Wilson: I also wish to approach the bench and dis¬ 
cuss the entire legal question. 

The Court: All right. 

Let’s see what the question was. Mr. Reporter, will you 
please read the question and the witness’s answer? 
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(Record read.) 

The Court: Let me see the paper. 

(Paper handed to the Court.) 

The Court: Well, you may come to the bench if you 
desire. 

(Thereupon, counsel approached the bench and 

402 the following proceedings were had out of the hear¬ 
ing of the jury:) 

Mr. 'Wilson: If Your Honor please, I want to say that 
1 think that is a most prejudicial question that could be 
asked of this witness or any witness in this courtroom. 

The Court: Well, the answer to that is that if it is not 
true it can be easily cleared up. 

Mr. Wilson: How can it be cleared up? 

The Court: If it is true, why, then it is the truth. 

Mr. Wilson: No, this is a copy of an affidavit. Now there 
was an affidavit filed with some board, this witness has no 
right to say it was an affidavit filed for the purpose of 
putting him in the Army. 

The Court: I agree with that. I can strike the answ r er out. 

Mr. Wilson: I don’t think you can cure that situation. 
I think it is a damaging situation and irreparable. 

The Court: Mr. Wilson— 

Mr. Wilson: No, I mean just imagine the situation now, 
for where the picture is, where the inference is, this is 
what Sam will argue to this jury. 

The Court: What is the paper? 

Mr. Wilson: That she tried to put him in the Army so 
lie could not maintain this suit. 

The Court.: So he could not do what? 

403 Mr. Wilson: Maintain this suit. That is what he 
is going to argue to this jury. 

Mr. Barker: No, but about that date in October—just to 
save time, when she said, “I am afraid you are going in 
the Army.” 

That was right after she left, she did go down and file 
that affidavit within a month. 
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Mr. Wilson: Now the jury has that in mind— 

The Court: I wonder if any of you can explain to me— 
I don’t just know what it means. What is the significance 
of that; because I have had no experience with this. His 
wife made this for what purpose? Did she make it or is it 
a form that was used during the war? 

Mr. Barker: No, that is just a form that the wife fills 
in, or fills when she is trying to get her husband to go in 
the Army. 

There is no requirement of any sort that she do that. 
She did that of her own volition. 

The Court: Well, the ruling of the Court is that the 
answer be stricken out, but that the paper be offered. The 
paper speaks for itself. 

Mr. Wilson: May I see it again? 

(Paper handed to Mr. Wilson.) 

The Court: Is that the original? 

Mr. Wilson: No, it is a certified copy. I object to 
404 it as being incompetent proof. 

The Court: Well, it is not double probate, I think 
that is true—I don’t believe double probate is required in 
the District. I think there is a statute that makes it un¬ 
necessary to double probate in the District. 

Mr. Wilson: May I look at this certificate a minute, Your 
Honor? 

The Court: Yes, sir. 

In Maryland it would have to be exemplified, under the 
Act of Congress, that is, without double probate, but I 
think there is a legal statute here which makes it un¬ 
necessary. 

Mr. Barker: I think so too. 

Mr. Wilson: I make the objection to it it is not compe¬ 
tent testimony. 

The Court: Well, Mr. Wilson, this would seem to show 
that she had lost in whole or in part her affection for the 
plaintiff. I don’t think a person would ordinarily do a 
thing like that if she had any love for her husband. 
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Mr. Wilson: You don’t know the circmstances, and X 
don’t either, under which that was given. She might have 
been required to disclose it. You are letting this in as a 
moot question. I have utterly no way to rebut it. 

Mr. Barker: You cannot rebut it because it is the truth. 

Mr. Wilson: Oh, you mean the affidavit, but, of 

405 course, the facts stated in it are true. 

Mr. Barker: That is right. 

Mr. Wilson: But the point is this, if she was required to 
file that, if she was sent for by the Board and asked to 
charge it against him, it would make all the difference in 
the world. 

The point is whether it was done voluntarily. 

Mr. Barker: You know no one would file that form of an 
affidavit saying this is to certify that my husband is not 
supporting me. 

Mr. Wilson: It may have been prepared by a clerk there 
at the Board as she stood there. 

Mr. Barker: You can argue that to the jury. 

Mr. Wilson: No, I just think that it leaves, as His 
Honor said, it puts the inference that no loyal wife would 
do that. 

You don’t know the circumstances under which it was 
done and 1 am not in a position to rebut it. 

Mr. Barker: Well, that is not any objection to evidence, 
that you are not in a position to rebut it. 

Mr. Wilson: It is awfully difficult for the Court to evalu¬ 
ate the competency of the document. 

The Court: My only difficulty—I don’t have the same 
difficulty Mr. Wilson has. My difficulty is that I just don’t 
know, as a matter of law, whether this is or is not 

406 paper which during the war was filed by a wife who 
wanted to notify the Government that her husband 

was eligible for induction and wanted to get him in . 

Mr. Wilson: It might be the converse of that. Nor do 
you know nor do I whether it is a paper that the Board 
might have required the wife to give when they were not 
living with their husband. 
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Mr. Barker: I served on the District committee that has 
worked for Service men for three years, and I know there 
is no such requirement. The only requirements which the 
Boards have are that if you try to keep someone out of 
the Service you file an affidavit showing your responsi¬ 
bility and the fact that you depend upon them, but if you 
want to get them in the Army you certainly don’t have to 
file anything. 

Mr. Wilson: No, I didn’t say that. 

Mr. Barker: In other words, this is a form. It is a vol¬ 
untary act on her part. 

Mr. Wilson: You don’t know it, but here is the point I 
make: In combing the registrants by the Board, they would 
have a record that this man was not living with his wife. 
Now naturally the Board would inquire whether or not he 
was supporting his wife and children, and it is just as logi¬ 
cal to assume that she was sent for and asked to put down 
in black and white what the family relationship was. 
407 Mr. Barker: You can argue that to the jury. He 
lias already testified that she told him that she was 
going to do that. 

Mr. Wilson: Yes, I know that. 

The Court: Testified what? 

Mr. Barker: He testified that she called him in Washing¬ 
ton and told him he better be careful or he was going to 
wind up in the Army. 

Mr. Wilson: No, here is what the testimony was, this is 
the thing I moved for a mistrial yesterday on, that the 
Board told him that his wife was putting him in the Army. 

The Court : I think she called him up. 

Mr. Barker: That is the only reason it came in, because 
you asked him whether or not he saw his wife while she 
was in Washington in November. 

The Court: She told him what? 

Mr. Barker: Asked him whether he was not worried 
about going into the Army, and he said no, he didn’t think 
he would be going in because he had three children to sup- 
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port and lie was 37 years old and she said, “I wouldn’t be 
so sure about that.” 

The Court: You say that was the same date as this 
affidavit ? 

Mr. Barker: That was the same time, the same month. 

Mr. Wilson: No, not the same date. He does not 

408 know— 

Mr. Barker: It was in November, just about the 
same date as that affidavit. 

The Court: You object to this? 

Mr. Wilson: Yes, sir. 

The Court: The Court overrules the objection. 

Mr. Wilson: I also move for a mistrial upon the ground 
that the statement that she filed it and put him in the 
draft, which I think Your Honor said you struck— 

The Court: That is right: 

Mr. Wilson: —would not be cured by being stricken out. 

The Court: All right, sir. The Court overrules the 
motion. 

(Thereupon, counsel resumed their places at the trial 
table, and the following proceedings were had in open 
court:) 

The Court: The answer of the witness is stricken from 
the record, but the paper which elicited the evidence is in 
evidence before the jury. 

409 Mr. Barker: May I have the last exhibit, please? 

The Court: I want to speak to counsel about that 

subject just a minute. 

(Thereupon, counsel approached the beach and the fol¬ 
lowing proceedings were had out of the hearing of the 
jury.) 

The Court: There does not seem to be anything in the 
Act of Congress requiring exemplified copies or double 
probate or any legal statute covering the case, covering a 
case of this kind, which is simply a certificate of the clerk 
of the Local Board. I would suppose it would be admissible 
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in evidence, but I would also suppose that if there should 
be a verdict for the plaintiff in this case, or any other case, 
and the defendant could ascertain that the paper was not a 
correct statement of what the record showed, you would 
have an almost ironclad reason for a new trial. I think I 
should make that statement, but I would suppose, in the ab¬ 
sence of any statutory provision covering papers 

410 of this kind is would be admissible evidence. 

Mr. Wilson: I should say the very contrary of that 
would be so. 

The Court: What is that ? 

Mr. Wilson: Without a statutory provision you just can¬ 
not offer a mute piece of paper. 

The Court: What? 

Mr. Wilson: A mute piece of of paper. 

The Court: It is not mute. 

Mr. Wilson: No, I mean that the certificate is definitely 
defective in that the only statute that we have on the subject 
requires double certification. 

The Court: No, one requires double certification and 
the other requires—well, the Court does not agree. The 
Court thinks it is clearly admissible. The Court does think 
you can get relief in case there is anything fraudulent about 
the paper, if there is a verdict for the plaintiff on this or 
any other evidence. 

Mr. Barker: I will stipulate that the facts are true. 

The Court: It is not necessary to stipulate that. 

Mr. Wilson: Do you mean whether it is a true paper or 
not, is that what you are saying? 

The Court: Yes, you can object to it on that ground. 

Mr. Wilson: Oh, yes, but I am making the objection that 
the authenticity has not been established. 

411 The Court: I see. 

Mr. Wilson: That is what the double seals are for. 

The Court: But there is no way to get double seal in this 
case, you see. 

Mr. Wilson: Then the paper is certainly not admissible. 

The Court: I don’t agree to that. 
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Mr. Wilson: I want to say this in addition—I didn’t say 
it before luncheon: You would be making an inference on 
an inference in regard to that paper. I would like to im¬ 
press upon you the vice of the document. In other words, 
the paper was either filed voluntarily or it was filed at the 
request of the Board—that is, the disclosure was requested 
by the Board. One of those is true. Now I am not in a 
position to corroborate or attack either one of those infer¬ 
ences, but I am in the position to say that then you go a 
step further, you have to go a step further and indulge in 
the inference on top of that, that that must have been filed 
—that if it were filed voluntarily, the inference would be 
then that it must have been filed by a wife who had lost j 
her affection for her husband, so you put that paper in the 
position of having evidentiary value only on the basis of 
an inference on an inference, which is improper from the 
evidentiary point of view. 

Now, if it could be established as a fact that it was filed 
voluntarily, then the Court and the Jury can in- 
412 dulge, and so can counsel in argument indulge in the 
inference that if it were filed voluntarily it must have 
been filed by a wife whose affection had been alienated. 

The Court: When did you first learn about this paper, 
or that there was such a paper? 

Mr. Wilson: When it was shown here in court. I never 
knew of it before, so help me! 

Mr. Barker: That is true. 

Mr. Wilson: What? 

Mr. Barker: All that is true. I didn’t think I was called 
upon to show it to you. 

Mr. Wilson: I am not saying that you were, but I mean 
there was utterly no way to investigate the situation. 

Of course, I realize that I am, from one point of view, 
taken by surprise, one of the many others, as I say, but 
the point I am making is not that I am taken by surprise, al¬ 
though that is a fact, the point I am making is that this 
paper that you are going to let go to the jury may not have 
been filed voluntarily. 
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Mr. Barker: That is a question for the jury to deter¬ 
mine. 

Mr. Wilson: No, they cannot determine that question, 
because they have no evidence upon the point whatsoever. 

Mr. Barker: They have his statement that she threat¬ 
ened to put him in the Army. 

413 Mr. Wilson: That may be so, but this document 
which you are offering is one which the Selective 

Service Board may have asked for. 

Mr. Barker: If you can show that they asked for it. 

Mr. Wilson: I cannot do it, Sam. The Draft Board in 
Florida in the middle of a trial—no, it is inherently vicious 
in that it permits the jury to speculate upon how it was filed. 

Mr. Barker: There is not any question about that. I 
think the jury has had sufficient experience with the Draft 
Boards during the last four years to know whether or not 
that sort of paper is required. 

Mr. Wilson: You know there is no uniformity in Draft 
Board treatment of applicants for exemption and for in¬ 
vestigation as to dependency. Men have different exper¬ 
iences— 

The Court. Gentlemen, it is very difficult. I have no 
doubt about it, but it is very evident, Mr. Wilson, from 
your question, a great many of the questions you have been 
asking the plaintiff, that you and your client were in close 
touch with this lady, and I don’t see why you cannot get her 
statement if you wanted to between now and Monday— 

Mr. Wilson: Oh, no, so far as the questions I have asked, 
they were questions that were developed before Flora left 
this city back in October of 1942, and I am going to ask 
some more questions now that that has been opened 

414 up to develop that this man went to several lawyers 
who would not take his case. 

Those were things that were learned subsequently in the 
fall of ’42. 

Mr. Barker: What has that to do with this paper? 

Mr. Wilson: I mean I am going into detail about this 
thing. 
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Mr. Barker: You can get in touch with the Draft Board 
if you have any doubt that that was filed by Flora. 

Mr. Wilson: I am not in a position to do that. You see, 
my point is that I am not questioning at this point that it 
was filed, but I say that there is no proof that it was filed 
voluntarily, and there is just as much likelihood that it was 
filed involuntarily. 

The Court: How would it be filed? What right would 
the Draft Board have to require her to file that paper, Mr. 
Wilson? 

Mr. Wilson: Here is the situation: Here is a man 
whose card comes up in the Draft Board. The evidence will 
show that he is living in Washington, that he has a family 
and wife and three children, who are living in Florida. Now 
a perfectly natural inquiry would be by any member of 
that Board what support— 

The Court: What have we got to do with that? 

Mr. Wilson: Because if he were living as a mem- 
415 ber of a family, well, he would have the status of a 
married man with children. 

This man has the status of a single man. 

Mr. Barker: That is how she put him in the Army. 

Mr. Wilson: How she put him, he was drafted. I con¬ 
fess those facts are true. 

Mr. Barker: That is right. 

The Court: The fact that he had not contributed to her 
support since February 12, 1942, is that true, before he 
had been partly supporting his family. 

Mr. Wilson: That is right. 

Mr. Barker: The children. 

The Court: But this says that he has not contributed 
anything to support either her or the children. 

Mr. Barker: No, that is not true. 

Mr. Wilson: That is just the point I am making. 

The Court: Since February 12, 1942. 

Mr. Wilson: The point I am making is this: The Board 
had the right to determine the extent of the support, if any, 
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to determine whether he had the status of a single man or 
the status of a married man. 

The Court: You mean, if he only had the status of a 
single man, what would happen to him. 

Mr. Wilson: Subject to draft. 

You would not believe me when I tell you that in 

416 the year 1942—I am a married man and without 
children—but I was almost drafted, and yet I was 

42 years old, but it did occur. 

Mr. Barker: Your wife did not file an affidavit; she was 
not apt to file an affidavit. 

Mr. Wilson: In other words, here is what happened: I 
had to file— 

The Court: Here is the matter with you—you claim you 
haven’t any right to cross-examine his story, that is what 
you are talking about. 

Mr. Wilson: Sure, Your Honor, that is one of the rea¬ 
sons. 

The Court: That is all of it. You have no opportunity 
to rebut the thing. That is what you mean. 

Mr. Wilson: That is one of the points, but I persist on 
the other point. 

The Court: I know. I understand that. 

Mr. Wilson: That it is susceptible to inferences as it 
goes to the jury cold. 

The Court. This is the first time in seven and a half 
years that I have been stumped: I am stumped. 

Mr. Wilson: I think you ought to be. I say that with 
great sincerity, because I have the greatest respect for you, 
and you know that I have, but I think that is an awful paper 
to go into this case. 

417 The Court: Oh, I don’t agree to that at all. I 
don’t think it does anything much in the case one 

way or the other. It has not been read to the jury yet, as a 
matter of fact. 

Mr. Wilson: No, I understand that. I mean, if it goes 
in, your observation, what you said before luncheon was 
the thing that I reacted to immediately, namely, that that 
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was evidence of the loss of affection because a loyal wife 
would not do that, and yet you will agree with me that if 
it were shown to the jury that was by the order of the 
Board, you would not be entitled to that conclusion. 

Mr. Barker: I don't believe there is anything to pre¬ 
clude you from arguing that way to the jury. 

Mr. Wilson: You would not let the jury speculate, be¬ 
cause they have nothing upon which to speculate. 

Mr. Barker: They have the filed paper showing just 
what was done. 

Mr. Wilson: Then that is just the same as tossing a coin. 

Mr. Barker: You brought this on by asking him whether 
she had talked to him in November, and he said yes, she 
called him. 

Mr. Wilson: I didn’t bring on this mute piece of paper. 

The Court: The Court will adhere to his ruling and 
admit it and give the defendant an exception. 

418 (Thereupon, counsel resumed their places at the 
trial table, and the following proceedings were had 
in open court:) 

Mr. Barker: This is Plaintiff’s Exhibit 18, -which I will 
now’ read to you. 

‘ ‘ State of Florida 
“County of Dade 
“Town of North Miami 

“Before me, an officer duly authorized under the laws of 
the State of Florida to administer oaths and take acknowl¬ 
edgments, personally appeared Flora Mae Purdue Camp¬ 
bell who being duly sw’orn on oath deposes and says: 

‘That she is the w’ife of Valtin Thomas Campbell, who 
is registered in Draft Board No. 1, Dade County, Florida. 
That she is the mother of his three children, namely, Rosa¬ 
lie, age 8, Bobby, age 2Y», and Tommy, age 16 months. 

“Affiant further states that Valtin Thomas Campbell 
has contributed nothing to her support or to the support of 
the above-mentioned children since February 12, 1942. 

“Further affiant saith not.” 



101 


Signed ‘‘Flora Mae Pardue Campbell.” 

“Subscribed and sworn to before me this 18th day of 
November, A. D. 1942.” 

Signed ‘ ‘ E. May Avil, 

“Notary Public, 

“State of Florida at large. 

419 “My comm, expires Nov. 21,1942. 

“This is to certify that this is a copy of the ori¬ 
ginal in the Selective Service file of Valtin Thomas Camp¬ 
bell, Order No. 46, which was received by Dade County 
Local Board No. 1, North Miami, Fla., on Nov. 19, 1942. 

“Dorothy F. Barrington, Clerk.” 

There is a stamp of the Local Board with the number of 
Mr. Campbell. 

That is all I have. 

The Court: Well, that statement, you did not contribute 
to the support of your wife and children at any time after 
February 12, 1942—what have you to say about it, sir? 

The Witness: Speaking to me? 

The Court: Yes, sir. 

The Witness: I tried to explain that Mr. Kimmel was 
to pay for the expenses of Rosalie and the children and the 
expenses of the nurse, and also the expenses of my wife, 
the salary he paid her, $300, and that it was not necessary 
in that case for me to take care of them. 

The Court. You mean between February 12th and No¬ 
vember 18th of that year? 

The Witness: September 26th, that is, up to the time 
she was supposed to work for him. 

The Court: That affidavit was made on November 
18th. 

420 The Witness: Yes, that was when she went down 
there; that was after— 

The Court: I understand. The Court asked you whether 
or not that is a correct statement, that to November 18th 
you contributed nothing to the support of your family, from 
September 26th to November 18th. 
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The Witness: I bought things for them; I bought things 
for the children. 

The Court: I see. 

The Witness: I mean, it was not necessary for me to buy 
anything for them because they were getting all that out 
tiiere. 

The only thing I could buy them would be some clothes, 
or anything like that, supplies, I bought for the children. 

The Court: All right. Proceed. 

Mr. Wilson: You mean you bought them no presents, 
toys, things of that sort? 

The Witness: I bought them presents like that. I bought 
them some clothing, too. 

Mr. Wilson: You did not send them any money for their 
keep. 

The Witness: It was not necessary; Mr. Kimmel was 
supposed to take care of that. 

Mr. Wilson: No, I mean, as His Honor says, between 
September 26th and November 18th, did you send 
421 any money for their keep? 

The Witness: No. 

Mr. Wilson: You did not send them anv clothes? 

The Witness: I did not send them any clothes like that, 
go downtown during the day, I would go in there—I would 
go in the store and see something I would like and give it 
to them. 

Mr. Wilson: Were you in Florida between September 
26th and November 8, 1942? 

The Witness: No. 

Mr. Wilson: Then you could not have taken them to 
any stores. 

The Witness: This was while they were on the farm in 
1942, during the summer— 

Mr. Barker: He does not understand. 

Mr. Wilson: I am talking about the period between 
September 26th and November 18, 1942, or in the year 
1942; those periods—that period, were you in Florida? 
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The Witness: No. 

Mr. Wilson: You did not send any money for their keep 
to Florida? 

The Witness: Not at that time. 

Mr. Wilson: And you did not send them any clothes? 

The Witness: No, I didn’t. 

Mr. Wilson: And you were not down there to buy 
422 them anything yourself ? 

The Witness: No, I didn’t know’ where they were 
until I heard from my mother down there; I didn’t know 
they had got down there or what she had done w r ith them. 

Mr. Wilson: May I speak to Your Honor at the bench? 

The Court: Yes. 

(Thereupon, counsel approached the bench and the fol¬ 
lowing proceedings were had out of the hearing of the 
jury:) 

Mr. Wilson: That turns out to be a true statement on 
this. Does that affect your ruling at all? 

The Court: No. 

Mr. Wilson: I just didn’t know wrhether that played an 
important part in your view. 

The Court: No, it didn’t. I think it was fair to the de¬ 
fendant in this case— 

Mr. Wilson: To show that it was the truth. 

The Court: If it was the truth, then it had to be brought 
out; that is all. 

Mr. Wilson: I didn’t know that weight you might give to 
it. 

(Thereupon, counsel resumed their places at the trial 
table, and the following proceedings w^ere had in open 
court.) 
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597 George P. Kimmel, the defendant 
Direct Examination—Resumed 
By Mr. Wilson: 


598 Q. Now, further, in regard to this stock account 
at Hibbs, do you remember why it was that it was 

closed out in the summer of 1942? A. Why, she was ter¬ 
minating her employment, she had—she was leaving my 
employment, and I did not—I knew I would not have 

599 any further opportunity to undertake any matter 
with her, and I did not intend to; I took the stock 

over. 

Q. Now, did you ever turn that stock over to Mrs. Camp¬ 
bell? A. At no time did she ever have possession of it. 

Q. I don’t know that I made myself clear. After you 
received it from Hibbs did you give her that stock or any 
part of it? A. Not one cent, no. 

Q. And with respect to the withdrawal from the Hibbs 
account over the two years which Mr. Barnholt stated 
aggregated some $3,000, did you turn over to her the pro¬ 
ceeds or did she get the benefit of the proceeds of any of 
that money? A. No, not as money, that is, I didn’t turn— 
she did not actually draw any money at all herself, she was 
given a credit for those proceeds up to, I suppose, some¬ 
where approximately $3,000, as I understand it from the 
bookkeeper’s records, toward the repayment of loans made 
to her. 

Mr. Barker: Just a minute, I object to his understand¬ 
ing from the bookkeeper’s records. 

The Court: The thing the jury is interested in and the 
Court is, whether or not she got the $3,000 or any part of 
it. Yesterday he said she didn’t. 

The Witness: She did not receive the money, Your 
Honor. 

The Court: What do you mean by a credit, what is 

600 the difference? 
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The Witness: She owed some money, she had bor¬ 
rowed this money, and it was repaid, she borrowed $265 to 
pay for the second Plymouth car; she repaid that; she got 
some New York Central bonds, just how many I don’t 
know, and she bought some percent bonds and she paid 
for that, that is, the purchase was made and the credit from 
the receipts, from this use of my credit on the account of 
ITibbs, and the dividends, I believe there were two or three 
profits, direct profits made from those trading profits, ap¬ 
proximately $450. 

She got those profits and some of those profits was used 
to pay interest on the money borrowed from Hibbs—were 
used to pay interest on the money borrowed from me, and 
were used to repay the loans that I made her. 

By Mr. Wilson: 

Q. Now, you spoke of a bookkeeper? Whose bookkeeper 
are you speaking about * A. My bookkeeper. 

Q. Did your bookkeeper keep records of all of these 
transactions? A. Yes. 

Q. And you have such records? A. Yes. 

Q. She will be down here to identify them later on? 

A. Yes, I brought them down this morning. 

601 Q. And your testimony is that those credits went 

into this account of Flora Mae Campbell in your 
office, is that it? A. Yes, that is the way it was conducted. 

Q. And then there were certain debits against those 
credits ? A. She did not get any cash; she did not get any 
money. 

The Court: What did she get? 

The Witness: She got the credit. 

By Mr. Wilson: 

Q. Specifically, you referred to the new car, I think, and— 
A. That is right, and the fur coat. 

Q. Explain to His Honor and the jury what you meant 
about that. A. Well, she was in New York and it was cold 
weather, she had to have something to go to the Biltmore 
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Hotel in, and in conferences and meet these people, business 
people that I had. 

Q. When was the fur coat bought? A. The first part of 
October, 1940. 

Mr. Barker: Was the account opened at Hibbs at that 
time? 

The Witness: What is that? 

Mr. Barker: Was the account opened at Hibbs at that 
time? 

The Court: He cannot hear you. 

By Mr. Wilson: 

602 Q. Do you want me to give you that question? 

A. I forget. 

Mr. Barker: I withdraw that, I should not have asked 
that question. 

The Witness: I don’t remember that, I would not re¬ 
member that. 

Bv Mr. Wilson: 

Q. Now, go ahead, Mr. Kimmel, and tell about the acqui¬ 
sition of this fur coat. A. Well, she did not have any 
clothes suitable to wear at the Biltmore Hotel or at the 
Waldorf, and I told her she would have to get some clothes, 
that she could not go around looking—at least, as though 
she was—she wore rather cheap undergarments and I said, 
“You go and get a fur coat or fur something.” 

The Court: What did you know about her under¬ 
garments ? 

The Witness: Under her coat. 

The Court: All right. 

By Mr. Wilson: 

Q. What did you mean by undergarments? A. Her dress 
was very common— 

Q. Is that what you meant by undergarments? A. Yes. 

Q. Not her lingerie? A. No, under her coat, she 

603 had to cover up her dress, and her coat would—she 
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could wear that coat and it would look as though she 
was dressed up. So I said, “ Well, I know a man over here 
who has—he is acquainted with a very good friend of mine 
and I think if you go and get yourself a fur coat, why, you 
will look dressed up.” 

And so she said, “All right, I will look at one.” 

So we went to this fur place and she looked at a little 
short jacket, a mink jacket. They wanted $597 for it, or 
$595, something like that. Well, she said she could not 
afford to pay for a coat like that so I said to the man, I said, 
“Well, I said— 

Mr. Barker: Just a minute, I object to any conversation 
with the man. 

The Court: Objection sustained. 

By Mr. Wilson: 

Q. Was Mrs. Campbell present at this conversation? A. 
Yes, she was. 

Q. Does this relate to why you bought the coat, or w T hy 
the coat was bought? A. Yes, the transaction concerning 
the purchase of the coat. 

Mr. Barker: Just a minute, I don’t think Mr. Wilson can 
say in a colloquy with his client, “Is that why you bought 
the coat?” 

Mr. Wilson: I am trying to make it clearer, if the 
604 Court please, indicate that the conversation took 
place in the presence of Mrs. Campbell, and explain 
why the witness bought the coat. That is with reference to 
his testimony. 

The Court: Well, a conversation in the presence of Mrs. 
Campbell, I suppose, under the circumstances would prob¬ 
ably be proper. The Court will let that go in. 

By Mr. Wilson: 

Q. You may explain the conversation with the furrier or 
any conversation about this coat in the presence of Mrs. 
Campbell. A. I didn’t buy the coat, she bought the coat. 
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Q. All right. A. Therefore, the conversation was that 
the people wanted $595 for the coat and I offered them $400 
and she hesitated but I said, “She will give you $400 for 
the coat.” 

So the woman went back and asked the manager and he 
said, “No.” 

Mr. Barker: Just a minute. 

Mr. Wilson: Never mind what the woman said to the 
manager. 

The Witness: All right. She came back and said she 
would take $410 for the coat. 

Bv Mr. Wilson: 

Q. Was that coat bought? A. The coat was bought for 
$410. 

I said, “Well, I will lend you the money and then 
605 you can pay out on the coat from your salary, or you 
can pay for it, what you owe me.” 

Q. Now, did you pay by check or by cash? A. I prob¬ 
ably paid by check, I am not sure. 

Q. Your reply is that at that moment it was your money 
which passed? A. My money passed. 

Q. To the seller of the coat? A. And recorded as a loan. 

Q. Now, I got off on this angle because we were talking 
about whether that was one of the items that was debited 
against Flora and repaid by the proceeds from Hibbs; is 
that your recollection of the transaction ? A. That is right. 

The Court: Now, is this the testimony that she bought 
the coat out of the Hibbs—at least $410 of that money was 
used to repay the defendant for the coat, is that the testi¬ 
mony? 

Mr. Wilson: That is the testimony. 

The Court: In other words, she got the $410? 

The Witness: That is right. 

• •••*••••• 

613 Q. I am now interrogating with respect to the pe¬ 
riod from the time of this incident up to the time that 
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Mrs. Campbell left your farm in September, was there any 
change generally in your attitude toward Mr. Campbell? 
A. Not a particle. 

Q. And was there any change in his custom of visiting 
the farm as it had been before? A. No, he was there at 
least four nights a week. 

Q. Did you lay out any restrictions as to where he could 
stay with his wife those nights when he came there? A. No, 
the house was run by Mrs. Campbell, not by me. I did not 
attend to any of the household duties or anything, 

614 there were ten bedrooms in that house, and at that 
time I occupied my bedroom, and there were ten sep¬ 
arate bedrooms. I occupied the spare room. If he slept in 
the attic he slept there because he wanted to, not because it 
was told him to, not on my account, for I could not walk. 

Q. Do you know whether he slept in the attic? A. Do I 
know whether he slept in the attic—if he did, he slept there 
on his own. 

Q. Do you recall this period of time, from sometime in 
June until September, did it ever come to your knowledge 
that he was sleeping in the attic? A. No, and not only that, 
the attic is a very, very nice attic. It is not an attic, it is a 
nice room, nice bedrooms, great big bedrooms. 

Q. Is there a bath up there? A. No, there is no bath, 
that is the only difference between the attic, because there 
is no private bath. There is a private bath in every other 
room. Every bedroom has a bath but that attic. I had six 
people staying there— 

Mr. Barker: Just a minute. I don’t think there is any 
question pending. Why do we need to have a description 
of that again? 

By Mr. Wilson: 

Q. Now, Mr. Kimmel, my next question is whether in the 
year 1942, let us say from the time you came back 

615 from the hospital, do you recall any instance when 
you saw Val Campbell eating meals in the kitchen? 
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A. Oli, yes, he ate some meals in the kitchen, sure, he ate 
with the children there, and it seems to me that when he ate 
in the kitchen it was noon lunch and breakfast, where every¬ 
body was eating all different hours. In other words, meals 
at all hours. 

Sunday morning, when he would be there— 

Q. Was he eating there at your requirement? A. Oh, no, 
I never made him eat—he ate where he wanted to. 

Q. Now, upon this subject of your attitude toward Mr. 
Campbell, I want to ask you whether you had had occasion 
previously to write to Mr. Campbell with respect to his liv¬ 
ing and working on the farm? A. There is one word I 
didn’t get. 

Q. Had you had occasion to write him? A. Yes, I wrote 
him. 

Q. Just answer that, yes. A. Yes. 

Q. Then next will you fix approximately the time that 
you wrote him? A. I wrote him while I was at the sani¬ 
tarium in Florida in February, 1941 and just before 
616 they went to Mobile and before I came back to Wash¬ 
ington. 

Q. Do you have a carbon of that letter? A. I don’t seem 
to be able to find it. I don’t know whether I have it, I think 
I made a carbon, but I cannot find it. 

Mr. Wilson: If Your Honor please, Mr. Barker—I asked 
him in advance of the trial to produce the original of that 
letter. 

Mr. Barker: Yes, I have it. 

Mr. Wilson: May we have it, please? 

Mr. Barker: You haven’t got a carbon? 

Mr. Wilson: His answer was that he could not find the 
carbon. 

Mr. Barker: I think you call for a three-page letter, I 
have a two-page letter, that is the only one on that date 
that we have. 

Mr. Wilson: Thank you. For the record, Mr. Barker 
has handed me a letter upon the stationery of the Miami- 
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Battle Creek—I take it that is the sanitarium—dated March 
5, 1941, addressed to Mr. Val T. Campbell, North Miami 
Beach, Florida, two pages, signed by Mr. Kimmel. 

May I take the liberty of handing this to the witness, if 
the Court please, to see whether he can identify it—you 
may want to read that through, Mr. Kimmel. 

The Witness: Mr. Wilson, I don’t remember this 
617 letter, but I would have you read that to the jury. 

Mr. Wilson: That is your signature? 

The Witness: That is my signature, and that is my let¬ 
ter. 

Mr. Wilson: If Your Honor please, we offer this is evi¬ 
dence as our next exhibit number. 

(The letter referred to was marked Defendant’s Exhibit 
No. 13 for identification.) 

Mr. Barker: Are you offering it? 

Mr. Wilson: Yes. 

Mr. Barker: It is a self-serving declaraton, merely an 
attempt by Mr. Kimmel to aid his case. I object to it. 

The Court: Let me see that letter. 

(Letter handed to the Court.) 

Mr. Kimmel, where were you when this letter was writ¬ 
ten? 

The Witness: Battle Creek Sanitarium in Miami, called 
the Battle Creek Sanitarium, Miami, Florida. 

The Court: Proceed with something else, I want to con¬ 
sider this letter further. 

Mr. Wilson: All right. I would like to read it sometime 
myself. 

The Court: All right, sir. You can have it now, of 
course. 

Mr. Wilson: When you take the mid-morning recess, if 
you will permit me, I will just take it off your bench at that 
time. 

The Court: All right, you do that. 

• ••••••••• 
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619 Q. All right. There has been testimony here that 

620 Mrs. Campbell was in New York in the fall of 1941. 
Now, you will remember that you had this apartment 

in New York, and I think you stayed there from sometime 
in October, 1941, and that you retained it until about Eas¬ 
tertime of 1942. Now, it is perfectly clear that Mrs. Camp¬ 
bell was up there from February of 1942. 

Do you remember whether she was there as your em¬ 
ployee or as your guest in the fall of 1941? A. I believe 
she did come up there, her sister-in-law lived—was in New” 
York, and she came up to visit her sister-in-law. I believe 
she was up there for a week or two. 

Q. Did she stop with you? A. Well, she stopped there 
at the apartment and she stopped with her sister-in-law. As 
a matter of fact, I don’t think she visited me, she visited 
her sister-in-law’s mother’s home whom she knew very well, 
and I believe the old lady, the mother of the sister-in-law 
was sick and she w*ent up to kind of help nurse her, as I 
recall it. 

She was there at the apartment, though; she was at the 
apartment several times that fall while she w’as in New 
York and her brother was in New York also, if I recall it. 

Q. Can you fix that time with relation to Pearl Harbor? 
A. It seems to me it was in November. This had been over 
for sometime—you see, I was so busy I don’t remember 
that so well, but it seems to me she was over there. 

621 Q. Did anything occur which conveyed to you the 
knowledge that Mr. Campbell knew she was in New 

York? A. Well— 

Q. Just answer that. A. I dont’ know. 

Q. All right. A. She didn’t come there to work for me, so 
she didn’t have to have my consent or his consent so far as 
—she was not visiting me, primarily. 

• ••••••••• 

624 Q. With respect to the acquisition of the first 
Plymouth car, will you just range in your mind what 
that was, that purchase, so far as you can remember? A. 
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I believe it must have been—I don’t remember now 
whether it was of ’39 or ’40, it was ’40,1 think. 

• ••**••••• 

625 Q. Do you remember how much that car cost? A. 
Not exactly, no. 

Q. Was it your money which bought that car? A. Yes. 

Q. And did you ever debit Mrs. Campbell with the pur¬ 
chase of that car in your bookkeeping? A. She got it in 
lieu of her salary; no salary paid in addition to that, not 
a thing. 

Q. And did you discuss the subject matter with Mr. 
Campbell? A. It was with him that I made the arrange¬ 
ment. 

Q. Before the arrangement was made? A. Yes, it was 
with him I made the agreement, not with her. 

628 (Thereupon, counsel approached the bench and 
the following proceedings were had out of the hear¬ 
ing of the jury:) 

The Court: You see, I think if you had not read that 
letter. 

Mr. Wilson: No. 

The Court: Well, I don’t see how it could be consid¬ 
ered evidence over objection, anyway. If course, there is 
one significant standpoint. It might appear to some rea¬ 
sonable people that the letter indicated a very undue med¬ 
dling by the defendant in the plaintiff’s family life; it might 
be very helpful in sustaining the plaintiff’s case, but run¬ 
ning through that whole letter are references to a red¬ 
headed woman and there are several references to it from 
divergent standpoints, so that the letter really amounts to 
the accusation, in that part of the letter which refers to 
the red-headed woman, amounts to the accusation that he 
was intimate with some red-headed woman. 

Now, that is an indirect way of saying that the red¬ 
headed woman and not the defendant was the cause of any 
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alienation of affections that might have taken place. 
Therefore, it cannot be admitted in evidence. 

It is worth while, it seems to me, at this point, to 

629 call attention to the fact that there has been no evi¬ 
dence of any red-headed woman in this case. When 

he was on cross-examination he could legitimately have 
been questioned about the red-headed woman as tending to 
show that any alienation of affections was the result of 
some other woman and not the fault of the defendant, so 
that up to this time there is not a single solitary word of 
evidence that there was any other woman in the case. 

Mr. Wilson: My client mentioned something yester¬ 
day— 

The Court: Yes, but it was only admissible as showing 
the state of mind of the wife, something that she said, that 
he quoted yesterday. 

Mr. Wilson: May I interrupt you further at this time? 
The Court: Certainly. 

Mr. Wilson: On this very score, the mere fact that I did 
not ask any questions on cross-examination certainly would 
not mean that I should be precluded from offering in evi¬ 
dence— 

The Court: I have not even suggested such a thing. I 
am saying this, I am just calling attention to the fact that 
there was a wide-open opportunity for the defendant, had 
he any reason to suppose that another woman was inter¬ 
ested. 

Now, this in an indirect—would be attempting in a noil- 
evidentiary way to suggest very strongly that another 
woman was the cause of any alienation that may have been 
effected, and, therefore, it is clearly not admissible. 

630 The Court is not suggesting that, because you did 
not cross-examine him about it, you cannot prove it 

by other evidence. 

Mr. Wilson: I would like to ask that you postpone your 
ruling on that letter until I can have an opportunity to 
read it. 
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The Court: I am ruling on it at present, that is all. You 
may want to introduce that again. For the present it is 
out. 

Mr. Wilson: You would not want to hear mv argument 
after I have read it? I am utterly in the dark on it, don’t 
know what the letter says. All I know is that my client 
told me— 

The Court: I am ruling on it right now, but that does 
not mean that you cannot renew it. If you want me to post¬ 
pone my ruling— 

Mr. Wilson: That is exactly what I want you to do. 

The Court: I shall postpone it, but that won’t help you. 
T have made up my mind. 

Mr. Wilson: You won’t withhold it until I have had an 
opportunity to make my argument? 

The Court: No. 

Mr. Wilson: I want the record to show that I have re¬ 
quested an opportunity to make argument. 

The Court: All right. 

Mr. Wilson: And that I asked you to postpone your 
ruling on it until I had had an opportunity to read it. 
631 Mr. Barker: I think the record should show you 
are offering it in evidence before you read it. 

Mr. Wilson: The record shows the circumstances under 
which it was done. 

The Court: All right. 

Mr. Wilson: May I retain this for the time being? 

The Court: Certainly. 

(Thereupon, counsel retired to the trial table and the 
following proceedings were had in open court:) 

Bv Mr. Wilson: 

•• 

Q. Mr. Kimmel, there has been some testimony about the 
manner of dressing around your farm in the year 1942, 
both on your part and on the part of Mrs. Campbell. Will 
you be kind enough to describe your recollection of how 
the various individuals dressed at that time? A. Well, 
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around the farm people dressed all kinds of ways. I saw 
them in bathing suits when they went swimming in the lake, 
or they dressed in shorts; when Flora worked out on the 
farm, she wore coveralls, blue work clothes like a farmer 
would wear. 




The Witness: When she worked in the house, and 
632 was waiting on me, she might have—why, she usually 
did have her nurse’s uniform on, but I never insisted 
on her wearing that all the time because when she helped 
with the housework and swept my room, she would come in 
there, she might have had almost anything on. 

If she had her slip on, I didn’t notice it, but the testimony 
that she had a slip on when he came in there, I was in the 
bathroom shaving, and I didn’t notice she came in there. 

Q. Who came in? A. I didn’t know she came in there, I 
was in the bathroom, she came in there with the vacuum 
cleaner. She swept my room. He came in and saw her 
there. I didn’t know when she came in. I didn’t know that 
she came in, I didn’t hear him. 

Q. When you take your hearing device off, what can you 
hear? A. Not very much, so he might have come in there 
and looked in the bathroom and seen me in there shaving 
with my electric shaver. The electric shaver made so much 
noise that he could have come in and gone out. He said 
nothing about it. If he was in there and I had on mv shorts, 
that is nothing, the individuals run around there practically 
nude. I was probably going out to take a sunbath as that 
is the wav I took mv sunbath, with mv shorts on. 

• ••••#•••• 

641 Mr. Wilson: May I speak to Your Honor at the 
bench? 

The Court: Yes. 

(Thereupon, counsel approached the bench and the fol¬ 
lowing proceedings were had out of the hearing of the 
jury:) 


i 
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Mr. Wilson: If Your Honor please, during the recess I 
had an opportunity to read this letter of March 5, 1941, 
which I have had your clerk mark Defendant’s Exhibit for 
identification 13. In my way, I feel reasonably confident— 

The Court: Feel what, sir ? 

Mr. Wilson: Feel reasonably confident the letter is com¬ 
petent evidence. I feel so for this reason, there cannot be 
the slightest doubt in my mind that if this constituted a 
conversation, a verbal conversation between Mr. Kimmel 
and Mr. Campbell, that it would have been competent testi¬ 
mony in this case, every word of it. 

As it is, it is a statement made by the defendant to the 
plaintiff in the course of this whole transaction, it becomes 
a part of the res gestae, since the res gestae is the inten¬ 
tional wrong-doing by Mr. Kimmel. This is an explanation 
of some of his conduct and some of his attitude toward the 
plaintiff. 

Moreover, there cannot be any question about the au¬ 
thenticity about this paper, since it was gotten fom 
642 the plaintiff, which establishes that it has been re¬ 
ceived by the plaintiff. Therefore, if Mr. Kimmel 
had testified verbally to all of this, it would simply cast 
the burden of proceeding upon Mr. Campbell to make what¬ 
ever explanation he wanted to in answer to this. 

I think it goes to the very heart of this situation. 

I think the mere fact that there is reference to the red¬ 
headed woman, the mere fact that there may be reference 
to anything else in the case, is not the controlling factor. I 
think the law is well-established that if a paper is generally 
admissible and competent in evidence, the declaration, or 
a piece of verbal testimony, the mere fact that it brings in 
incidentallv an inadmissible incident, and I am not even 
stating that the red-headed incident is inadmissible, but as¬ 
sume that it is, that does not destroy the competency, as I 
pointed out on the motion for a directed verdict, this case 
involves malice. 

In other words, one of the elements in this cause of ac¬ 
tion is the malicious doing of these things, the intentional 
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wrong-doing, and any declarations of tlie defendant espe¬ 
cially made to the plaintiff with respect to his conduct is 
competent testimony, and I state to you, and I repeat it, if 
these two men had been seated on the porch at the farm 
and had had this conversation— 

The Court: There is no use to repeat it, because a prin¬ 
ciple is applicable in one case, it is not evidence in 

643 the other. There is no use repeating it to me. 

Mr. 'Wilson: The opportunity to respond— 

The Court: I know, but he has not—it does not place him 
in a false position because he did not answer that letter. 

Mr. Wilson: Well, it may be that some answer was given, 

I don’t know, but he may have some explanation, and the ; 
defendant has certainly a right to show in evidence any con¬ 
temporaneous communications, verbally or written, to this 
plaintiff. It goes to the heart of the action. 

The Court: From the standpoint of the defendant the 
only possible construction to be placed upon the letter is an 
attempt to say something that would be in the defendant’s 
interest. It is in the nature of a self-serving statement, in 
an attempt—as I said before. 

If I represented the plaintiff, I would be willing for it 
to be admitted, because reasonable minds might feel that 
the letter indicated an undue interest and possibly domi¬ 
nation of the family by the defendant, and undue meddling 
and interfering in the family, but the plaintiff has objected 
and the Court sees in the letter these various references to 
a red-headed woman and they are of such a character as 
to impress upon the jury that they are evidence, which they 
are not, and the letter is not admissible and the Court so 
rules. 

Now, you may be able to offer it again later, I don’t 
know. 

644 Mr. Wilson: Your Honor, could the letter be typed 
into the stenographer’s record, inasmuch as it has 

been identified, it would be available. I have no copy of it. 

The Court: It is with the Clerk, isn’t it? 
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Mr. Barker: It is marked for identification. 

The Court: The Clerk has it, hasn’t he? 

Mr. Wilson: I mean, after the trial is over when the 
Clerk probably will return the exhibits. ' 

The Court: It will be part of the record, won’t it? 

Mr. Barker: You won’t have any trouble getting that 
letter. I know you don’t have a copy. 

Mr. Wilson: Can I have a copy of the letter? 

The Court: I will say you can have a copy of the letter. 
Mr. Wilson: Will you make me a copy of the letter, Mr. 
Reporter? 

The Reporter: I will take it over to the office and have 
it made. 

The Court: You will have to pay for it. 

Mr. Wilson: You know, in order to get everything off 
my chest, may the record show an exception to Your 
Honor’s ruling? 

The Court: Certainly. 

(Thereupon, counsel retired to the trial table and the fol¬ 
lowing proceedings were had in open court:) 

Defendant’s Exhibit for Identification No. 13 

1777 The Miami-Battle Creek 

John Harvey Kellogg, M.D., LL.D., F.A.C.S., Medical 

Director 

Miami Springs (Miami), Florida. 

March 5,1941. 

Mr. Val T. Campbell, 

North Miami Beach, Fla. 

Dear Val: 

I am writing you instead of talking with you personally 
for the simple reason that I do not care to have any argu¬ 
ments with you or anyone else. I have lived in close associ¬ 
ation with you and Flora now for over three years, and 
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arguments between you and me have indeed been very in¬ 
frequent and mild. If they had been otherwise our friend¬ 
ship or at least tolerance would not have lasted so long. 

' The past few days I have gotten the impression that you 
thought I was urging Flora to return to Washington with 
her cousin and me. She knows and so do you that she is 
always welcome in my home, but I have not even asked her 
to come to Washington now; nor would I take her along 
even if she asked, without your consent. If she should 
come there herself without my taking her that would be 
another matter, as I suppose like every other married 
woman she has the right to do 'where she pleases. 

When Flora first started to work for me she asked me 
for the position. Of other times when she has gone to 
Maryland or taken the dozens of trips with me that I have 
found it necessary or desirable to take, it has always been 
with your approval. Certainly not with your disapproval 
or over your protests so far as I ever learned from she or 
you. At least our friendship has never been so strained 
that we could not sit down and eat at the same table. If 
you have not been very fond of me, I am sorry. You cer¬ 
tainly have done nothing to me to make me dislike you for 
that reason, regardless of how I may have felt frequently 
because of vour treatment of Flora. However, I have never 
considered that as any of my particular business, and as a 
lawyer, I have had the wisdom to keep my thoughts away 
from Flora. So if she should ever find you utterly intoler¬ 
able and leave you, it will not be because of anything I have 
said or done, but rather should you search yourself for 
the cause. 

As between quarrels that you constantly have among 
yourselves, I refuse to replace myself in the middle. Neither 
will I become one side of any triangle affair. There is no 
basis for either of such positions and I refuse to be so 
1778 placed. If there are any triangles the third side will 
probably be a red-headed woman and not me. Like¬ 
wise, if you have already lost or should ever lose the affec¬ 
tion of your wife, you should look to yourself for the cause 
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and not someone else. Flora has always been beyond re¬ 
proach so far as I have been able to see, but when I was 
home after New Years imagine my shock when Gayle 
asked “Does Val still go with his red-headed girl?” I said, 
“How in the dickens do you know anything about any red¬ 
headed girl?” She replied, “Oh Dickie told me that 
Rosalie had told him all about her father’s red-headed girl 
friend.” 

Now while I feel that I am old enough and know you well 
enough to talk to you like a Dutch Uncle, still after all it is 
none of my business. You have had rather infrequent work 
and certainly far from enough to support your family with¬ 
out the enormous help Flora has been to you. So if there is 
any affection left in view of what I and the children have 
seen and heard, then Flora is truly a forgiving and remark¬ 
able person. You probably wonder why I have not again 
asked you to come to the farm to work or to be with Flora. 
Frankly I cannot have my peace of mind disturbed. You 
know how careful I try to be around my children, so when 
Dickie says “Daddy, gee Val curses something terrible.” 
And Gayle: “Daddy, Val is fighting and fussing with Flora 
every night.” These are some of the reasons why I have 
not felt that I could include you in any invitation to work 
at my farm. I tell you because I feel that you are entitled 
to know that I have a reason and that there is no desire on 
my part to separate you from Flora. In fact a long time 
ago when Flora first mentioned that you might go to Mo¬ 
bile, I told her she should go with you and try to forget 
about the red-head and try to make a go of it. She talks 
about the desirability of improving her finances at this 
particular time by working in Maryland for about six 
weeks that she could still perform the simple duties there, 
but I would have to again let go the nurse I have already 
engaged for that work. 

I want you to know though Val, that Flora is always 
welcome at my home with her babies. My advice is for you 
to treat her better and keep yourself employed so she will 
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not desire nor be compelled to work out. Naturally if she 
is going to have to do nursing work then she will exercise 
her right to work where it is most profitable, and where the 
work is easiest and most pleasant for her. You know how 
crazy my children are about Flora. They like you too hut 
not when you abuse Flora. I like you too Val, but I simply 
refuse to fight with vou. I feel that I am doing vou a favor 
in pointing out to a young chap some things that one 57 
vears can see as likelv to lead to a lot of sorrow if not 
1779 corrected. We are separating in a few days and it 
probably will be a long time before we see each other 
again. Flora is going to need kindness now and I hope you 
will be able to provide for her so she will not have to do 
nursing work again. 

Hope you will receive this in the spirit in which it is 
written. 

Sincerely yours, 

Geo. P. Kimmei.. 

***##•*••• 

670 By Mr. Barker: 
*#••*••**• 

671 Q. Now, Mr. Kimmel, let me ask you; first, are 
you acquainted with a lawyer in Florida named 

Whelen? A. Yes, I know him. 
**•*##••## 

Q. Did you ever go to see him with Mrs. Campbell in 
Florida ? 

»**•*•••*# 

The Witness: I don’t know when it was, but she had 
been wanting me to meet Mr. Whelen, a lawyer who she 
thought might have some patent business; she wanted me 
to meet her friend, Mr. Whelen, for quite some time. 

672 Finally, I went along with her—I went up to Holly¬ 
wood, and I went up to his office with her and met 

Mr. Whelen. 

Q. Now, isn’t it true that after Mrs. Campbell left you 
in 1942, about a month later, she got statements from wit- 
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nesses for you in this case, and that one of those statements 
was procured by this lawyer Whelen, and then sent to you? 
A. He didn’t give me any statement; he may have gotten 
Mrs. Campbell’s statement— 

Q. But that statement got into your hands, is that 
673 right? A. I believe I did get that statement quite 
some time afterward, a long time afterward. 

Q. Will you tell us how you got it? A. I don’t remem¬ 
ber—I didn’t even know whether I have it—to tell you the 
truth—it seems to me— 

Q. You heard Mrs.— A. It seems to me I did see her 
statement the day we took her deposition. 

Q. When you took her deposition, you heard her tell us 
she had made a statement before lawyer Whelen, who then 
contacted her. When was the next time you saw that state¬ 
ment, and you said Mr. Kimmel had it—she said Mr. Kim- 
mel had it. A. That you have been—I think that is what 
put it in my mind, and she made the statement and she 
probably sent it, she either sent it or brought it to me that 
time. 

Q. Who brought it? A. Mrs. Herne, she said you had it; 
she may have brought that statement up to me, but it was 
given me some time after the statement was made, before 
I got it. 

Q. You want us to believe that Mr. Whelen took this 
statement of Mrs. Herne— A. I don’t remember, except 
from hearing you ask it. I suppose you say Mr. Whelen 
took it, I assume he took it. 

679 Q. All right. Now, you hired Nell Kalee in August 
to take over Flora’s job. How much did you pay Nell 
Kalee? A. Well I don’t remember. I was around— 

Q. Well, would sixty dollars refresh your recollection? 
A. It might have been that; she didn’t get very much. She 
was just starting. 

Q. What did you pay Grace Lamkin, the nurse who was a 
graduate and registered nurse? A. I don’t remember, but 
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you got her deposition there, and she probably testified to 
that; I don’t remember. 

Q. I think she said it was $100.00. A. I would not be sur¬ 
prised. I would not be a bit surprised that that is what it 
was. 

680 Q. What were you paying Flora Campbell in 1942? 
A. $300; she was on 24-hour duty. 

Q. She ran your farm ? A. She ran the farm; she ran the 
house, she did the housework, she acted as a nurse, and her 
husband kicked that she was not getting enough for 24-hour 
duty, but I would not pay her any more, regardless— 


714 Q. Now, did you ever see Flora Campbell again? 

A. This October or November of 1942. One time in 
the last four years I saw Flora Campbell for about two 
hours. 

Q. Where was that? A. I saw T her in Silver Spring. 

Q. Was she at the farm? A. She was at the farm for 
about an hour. 

Q. Well, tell us on that occasion? A. She was on that oc¬ 
casion—she went to Rockville, and I went with her to Rock¬ 
ville. 

Q. That -was in 1943, wasn’t it? A. That was in—I be¬ 
lieve that was in May of 1943 


739 Sallie Tommie Heme was called as a witness for 
and on behalf of the defendant 


Direct Examination 
By Mr. Wilson: 


749 Q. Who paid your salary, Mrs. Herne? A. Mrs. 
Campbell. 

Q. Did you negotiate at all with Mr. Kimmel for the pay¬ 
ment of your salary? A. No. 
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Q. What were you paid a month? A. I was getting $10 
a week. 

Q. Were you paid by the week? A. No, I believe Mrs. 
Campbell paid me every two weeks. 

Q. Did Mr. Kimmel ever pay you any money at all? A. 
No, sir. 


760 Q. I forgot to ask you, when you were up there in 
New York in the apartment did you take—were there 

any social events held there? A. Yes, Mr. Kimmel gaver 
a very elaborate party, a very nice party. 

Q. More than one to your knowledge? A. Just one, as I 
remember. 

Q. Were you in attendance upon this party? A. No. 

Q. But you did observe it? A. Yes, I did observe it. 

Q. Would you say there were a number of people pres¬ 
ent? A. There was quite a number. 

Q. Mrs. Herne, did you observe Mrs. Campbell there 
that evening? A. Yes, I did. 

Q. How was she dressed? A. She just had on a party 
dress. 

Q. What was her part in the party? A. Well, I guess 
you would call it, she acted as hostess. She and Mr. 

761 Kimmel, of course, were entertaining the guests too, 
but Mrs. Campbell was seeing to Quinton and seeing 

that the guests were taken care of, so I guess she could be 
termed a hostess. 

• ••***•••• 

792 Q. Do you remember making a statement which 
was typewritten up in Florida? A. Yes, I do. 

793 Q. Can you fix the approximate time that you made 
that statement, fix it with regard to the time you left 

Washington, was it shortly after that? A. Yes, I think it 
was along about that. I left here in November, I think this 
was along in February, I won’t be positive, but I think it 
was the following February. 

Q. And where did you make that statement? A. In Mr. 
Whelan’s office in Hollywood. 
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Q. And were you taken over, did someone request you 
to go there? A. I was carried by Mrs. Campbell. 

*#•••••••••• 

795 Cross-Examination 
By Mr. Barker: 

Q. Mrs. Herne, you and I first met about a year ago, did 
we not, in Mr. Wilson’s office? A. Yes, it was about a year 
ago. 

Q. And you came from Arkansas that time ? A. That is 
right. 

Q. To make a statement for Mr. Kinmiel? A. That is 
right. 

Q. And now* you are up here from Florida? A. Yes. 

Q. Nowr, you remember w’hen we met a year ago and you 
made these statements, you did not say anything at all about 
that conversation that Flora had with Mr. Choate. A. No, 
no one asked me and I didn’t know that I was supposed to 
volunteer anything unless I w’as asked; no one asked me. 

Q. That is right. Now, when you made a statement to a 
lawyer in Florida in February of 1943 you did not tell him 
anything about this conversation with Mr. Choate, did you?’ 
A. He didn’t ask me anything about it. 

Q. So that the first time that this comes up is now? A. 
That is right. 


801 Q. I am not saying that it is true, but do you re¬ 
call telling Val that Mr. Kinnnel had said that you 
w’ere stealing his liquor? A. Well, yes— 

Q. I am not saying you did. A. No, surely, but I did hear 
that. Later I found out that it was a mistake, that he didn’t 
do it. 

Q. And is that why you told Val that you had been fired 
by Mr. Kimmel? 

The Court: She had been what? 
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By Mr. Barker: 

Q. Is that the reason you gave Val that Mr. Kimmel had 
fired you? 

Mr. Wilson: There is no evidence that she has said that 
Mr. Kimmel fired her. 

The Court: Never mind, Mr. Wilson, don’t interfere. 
The Witness: Maybe I did, but Mr. Kimmel didn’t fire 
me because I was not in his employment. 

802 By Mr. Barker: 

Q. But you told Val that, didn’t you? A. I believe I did, 
in a joking way, whatever you may call it, but I never did 
want to leave the impression with anyone that Mr. Kimmel 
fired me. 

Q. No, I know that. A. Because he didn’t fire me. 

*••******«• 

806 Q. Now, Mrs. Herne, you remember that you gave 
this statement to Mr. Whelan in Florida the first 

time as to what had happened, you remember you have 
already said that, now? A. Yes. 

Q. Did you leave that statement with him? A. Yes, I 
did. 

Q. Now, that was in, I think you said February of 1943, 
is that correct? A. Somewhere thereabouts, I won’t be 
positive about the date, but I think it w^as along about 
February it might have been in March, but I am sure it was 
in February. 

Q. Now, when is the next time you saw that state- 

807 ment? A. When I came up here last March, March a 
year ago. 

Q. Who had that statement? A. Mr. Kimmel. 

»*•••«#•*• 

809 William R. Smithwick was called as a witness for 
and on behalf of the defendant 

• •••••••*• 
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826 By Mr. Wilson: 

Q. Now, during the period that Val was living at your 
house, will you state whether or not you had any conver¬ 
sation with him regarding Mr. Kimmel? A. Yes, quite 
a number of times 

Q. Will you give in your own language the substance of 
what was said on those times? 

The Court: And when this; about when was this, sir? 
About what period was this? 

The Witness: That would be— 

The Court: What year? 

827 The Witness: That would be in ’42—or ’41. 

The Court: Proceed. 

By Mr. Wilson: 

Q. No, ’42. A. ’42. 

Q. It was while he was living at your house? A. Yes, 
1942. 

Q. He was living at your house between February 12th 
or 13th and about two months thereafter, sometime in 
April? A. Sometime in April. 

Q. So that this conversation you are going to relate 
occurred at that time? A. In that time. 

Q. During that time? A. Yes, during that time. 

Q. All right. Now, do you recall the substance of what 
was said? A. Well, he was going to start suit against Mr. 
Kimmel for $500,000 for breaking up his home or alienation 
of affections and Mr. Kimmel would be afraid to attack 
it or let it go to court and he would settle out of court for 
$100,000. At first, I thought it was all in fun or just some¬ 
thing to make conversation, but later on I found out that 
he really meant business when he was talking about it. 

Q. How did he refer to Mr. Kimmel—what did he 

828 call him in his conversation with you? A. “The old 
son-of-a-bitch. ” 
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Q. Did he state whether Mr. Kimmel would defend the 
suit or not? A. He didn’t expect him to defend the suit, 
he expected him to settle out of court on account of his, 
Mr. Kimmel’s, family, he didn’t want the scandal. 

Q. What did you say to him? A. Well, I told him I didn’t 
think he better try anything like that, because it would be 
blackmail. 

Q. And did you ask him what his evidence was? A. Well, 
he didn’t seem to have—he didn’t have any evidence. 

Q. Now, I will ask you whether you were called upon to 
discuss his evidence with him and what his response was. 
A. Yes, w’e talked about it; I asked him what grounds he 
had. Well, he was not going to have any grounds at all, 
more than he was just going to start the suit and it would 
be settled out of court. 

Q. Now, did that kind of conversation take place just 
once or a number of times? A. A number of times. 

Q. Did it take place at your home or where you were 
working or both? A. Where we were working mostly. 
829 Q. Do you remember whether during this period 
of time he told you that he was visiting the farm 
from time to time? A. Yes, he said he would go out there 
once in a while in the evening. 

Q. And he would come back and tell you he had been out 
there? A. Yes, would come back and say he had been down 
there. 

Q. When Mr. Campbell came to Washington and lived 
with you at first, did he tell you what his plans were, as 
to liow” long he was going to stay in Washington? A. Yes, 
he said he was going to stay up until school term for the 
next fall, which was in September, he was going to work 
at carpenter work; Mrs. Campbell was going to work out 
there for Mr. Kimmel as a nurse, and between the earn¬ 
ings, what they could save, they could go back to Florida 
and live nicely that winter. 

Q. Was any reference made to any contract between Mr. 
Kimmel and Mrs. Campbell? A. Yes, he told me time and 
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again that they had a contract with Mr. Kimmel, and that 
Mrs. Campbell’s work out there— 

Q. Was Mr. Campbell making good money at his car¬ 
penter work, Mr. Smithwick? A. Well, I would think he 
was making around, when he made a full week, made 
around $100 a week, approximately that. 

Q. Did Mr. Campbell express any objection to you 
830 while in your presence to Mrs. Campbell’s living at 
Mr. Kimmel’s farm? A. No. 

Q. What did he say, if anything, to you about her living 
out there? A. Well, it seemed to be a pretty good idea, 
they were going to work, both of them, that he was going 
to work carpenter work and she was going to work out 
there at the farm, that they were going to save their money 
until the school term, and then they could go back to 
Florida and take it easy that winter. 
#«#••**•#• 

838 Mr. Wilson: I wonder if we may speak to Your 
Honor at the bench. 

The Court: Yes. 

(Thereupon, counsel approached the bench and the fol¬ 
lowing proceedings were had out of the hearing of the 
jury:) 

Air. Wilson: If Your Honor please, on the cross-exami¬ 
nation of Mr. Campbell I started a line of inquiry about his 
consultation with clairvoyants. You may remember Mr. 
Barker made objection and Your Honor sustained the 
objection. 

Now, in the deposition which I took of Mr. Smithwick 
I am at that point now with my questions and this is the 
course of questions I asked Mr. Smithwick, reading from 
page 17—beginning on page 17: 

“I want to ask you, Mr. Smithwick, if there came a time 
when you saw Val Campbell with a package looking like a 
wrapped up thin piece of cardboard—just answer that yes 
or no. 

“Answer: Yes. 
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“Question: Where did yon see him, and approximately 
when? 

“Answer: That was sometime in April, and it was in the 
backyard at my house. ” 

Air. Barker: Just a minute, I think his voice is carrying; 
I suggest that the Judge just read it. 

Air. Wilson: AVould you read it? 

839 The Court: What was it you said, Mr. Barker? 

Mr. Barker: I think his voice is carrying. 

Air. AVilson: I did not mean that. 

Air. Barker: I know you didn’t. 

Air. Wilson: Near the bottom of the page, Your Honor, 
and over on the next page. 

(AVhereupon, the Court read the following from the 
deposition, pages 17 and 18:) 

“Question: Did any conversation take place between you 
and Air. Campbell about that cardboard? Answer that yes 
or no. 

“Answer: Yes. 

“Question: AVhat was that conversation? 

“Answer: I asked him what the package was. Then he 
told me that it was for a fortune teller or palmist out here 
in "Bladensburg Road near the Peace Cross. I did not ask 
him whether it was a black cat’s tail or something, but 
it was something—they were making medicine for Mr. 
Kimmel, he and this fortune teller, food, or whatever you 
call it. . 

“Question: Did he tell you what the purpose was of 
making this medicine for Air. Kimmel? 

“Answer: Yes. They were going to make this medicine, 
and it was medicine to make Mr. Kimmel come around to 
their way of thinking. 

“Question: About what? 

840 “Answer: About this suit, $500,000 suit. 

“Question: Did you have just that one conversa¬ 
tion with Val Campbell about a fortune teller, or were there 
others? 
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“Answer: There were two or three others at times in 
which he mentioned this fortune teller. ,, 

The Court: What do vou think about that? 

•> 

Mr. Barker: I say that has no bearing on the question 
of alienation of affections. 

The Court: Well, apparently it has. Apparently they 
were going to make some stuff that would make Mr. Kim- 
mel pay some money, either to prevent this suit or in order 
to stop the suit after it was brought. And I think that has 
a very definite bearing upon the issue as to whether or not 
the action is in good faith. 

Mr. Barker: Your Honor will recall that I tried to show 
what Mr. Campbell’s attitude was, and whether it changed 
as time went along. Your Honor ruled that was inadmissi¬ 
ble. 

The Court: Well, at that time the question of Mr. Camp¬ 
bell was along the line of whether he took the advice of the 
fortune teller as to whether he had a cause of action. That 
is a very different proposition than this. 

Mr. Barker: Well, I think— 

The Court: In this particular line of evidence there are 
statements indicating that what he was going to 
S41 the fortune teller for—at least, one of the things— 
was to shakedown Mr. Kimmel. That is what the 
testimony indicates. 

Mr. Barker: Well, I think all that is an attempt to just 
get away from the real issue in the case. 

The Court. The plaintiff says that the case was brought 
in good faith: the defendant says it is a shakedown, and 
this testimony, which includes statements made by Camp¬ 
bell. tends to show that it was a shakedown. It is clearly ad¬ 
missible. The Court overrules the objection, and you may 
have an exception. 

(Thereupon, counsel retired to the trial table and the fol¬ 
lowing proceedings were had in open court:) 
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By Mr. Wilson: 

Q. I want to ask you, Mr. Smithwick, if there came a time 
when you saw Val Campbell with a package looking like a 
wrapped up thin piece of cardboard—just answer that yes 
or no. A. Yes. 

Q. Where did you see him, and approximately when ? A. 
That was some time in April, and it was in the backyard 
there at my house. That was while he was still living out 
there at my house. The package was on the back seat of 
his car. 

Q. And where was his car? A. In my backyard. 

Q. Did any conversation take place between you 
842 and Mr. Campbell about that cardboard? Just an¬ 
swer that yes or no. A. Yes. 

Q. What w*as that conversation? A. I asked him what 
It was and he told me at that time that it was for a fortune 
teller which was over near Peace Cross, and that they were 
making medicine against Mr. Kimmel and he got these va¬ 
rious other things, but this one package was a—that was 
the only package that I happened to see, but he was telling 
me that he got other things, and they were making this 
food—if you know what that means. 

Q. Did he tell you what the purpose was of making this 
medicine for Mr. Kimmel? A. He was going to make Mr. 
Kimmel come around to his way of thinking, that is, pay-off, 
rather than go to court. 

Q. Did you have just one conversation with Val Camp¬ 
bell about the fortune teller, or were there others? A. There 
were others at different times. 

Y. Where did that take place? A. That took place at 
the house, and also on the job. 

Q. And what was the substance and effect of those con¬ 
versations? A. Went along the same line, that the use of 
that stuff that he was gathering up for the fortune teller 
and the fortune teller was making voodoo medicine against 
Mr. Kimmel. 
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Q. Where is this Peace Cross located, Mr. Smith- 

843 wick? A. It is the intersection of Defense High¬ 
way and Bladensburg Road. 

Q. In the area of Maryland known as Bladensburg? A. 
That is right. 

Q. While Mr. Campbell was living at your home, will you 
state whether there came a time when he told you about 
a pony? A. Yes, he said he was going to buy a pony and 
take it out to the farm, which he did later. 

Mr. Barker: I don’t think that the pony has any re¬ 
levancy to alienation. 

•» 

The Court: I don’t know what the value of this parti¬ 
cular testimony is, whether or not it is material. I don’t 
know whether it leads to something. 

Mr. Wilson: It does lead to something. I will be glad to 
state what it leads to. 

The Court: All right. 

Mr. Barker: In open court? 

Mr. Wilson: Wherever it is desired to state it—I will 
state it at the bench. 

Mr. Barker: T will withdraw my objection. 

By Mr. Wilson: 

Q. Was there any later conversation with Mr. Campbell 
in which he told you he had bought a pony? A. He told me 
did, he told me he was buying a pony to take out to 

844 the farm. I asked him about the feed and he said 
there would be plenty of feed out at the farm. 

• *••••#•*• 

Cross-Examination 
By Mr. Barker: 

Q. Mr. Smithwick, I think you told us that at the present 
time you work for Mr. Kimmel, is that right? A. At the 
present time I am working for Mr. Kimmel, right now, yes. 

Q. Now, where were you working before you went to 
work for Mr. Kimmel? A. In the B & 0 Railroad yards. 
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Q. Will you tell us how much you were being paid at tho 
time? A. $1.77% for straight and double time for over¬ 
time. 

Q. How much is that a week? A. Straight week, around 
$70 now—$71. 

Q. How much are you being paid now? A. $2.25 per 
hour. 

• *# #####•* 

845 Q. Now, before you got that job you had met Mr. 

Kimmel and had testified at a deposition at his re¬ 
quest, had you not? A. Before I got that job? 

Q. That is right. A. Yes. I had no idea of ever having 
a job with Mr. Kimmel when I gave that first deposition. 
#>#**•*«'•#• 

849 Q. Now, Mr. Smithwick, do you remember on the 
cross-examination at that deposition I asked you, 

page 21: 

“And right after he came to live with you he told you 
that he had a claim against Mr. Kimmel? Is that right?” 
And you said: 

“He did not say he had a claim. He was going to make 
a. claim.” 

And I said: 

“Is that what he said? Answer that yes or no.” 

And you said: 

“Yes, that is what he said.” 

And I said: 

“How did he tell you he was going to make a claim?” 
And you said: 

“He was going to start a lawsuit for $500,000.” 

Do you recall that? A. I remember that. 

Q. And on page 22 I said : 

“But he told you at all times that he was going to file a 
suit, didn’t he?” 

Mr. Wilson: Now, just a minute. I submit that if 

850 the witness is going to be interrogated this way, then 
his testimony should^ be read right on through, Mr. 

Barker. 
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Mr. Barker: This is cross-examination, Mr. Wilson. 

Mr. Wilson: Mr. Barker is omitting two or three ques¬ 
tions and answers. 

The Court: He is on cross-examination. 

Mr. Wilson: All right. 

The Court: You have a perfect right to take him— 

Mr. Wilson: I will take it up when I get him back. You 
stopped the answer at the bottom of page 21 and you picked 
up the question in the middle of page 22. 

Mr. Barker: That is right. 

Mr. Wilson: All right. 

Mr. Barker: “But he told you at all times that he was 
going to file a suit, didn’t he?” 

And you said: 

“He told me at all times that he was going to file a suit?” 
And then I said: 

“That is right.” 

And you said: 

“He was talking about it.” 

And then I said: 

“He did not tell you that he was threatening Mr. Kim- 
mel, did he?” 

Sol And you said here: 

“No, never.” 

And I said: 

“He did not tell you that he had talked with Mr. Kimmel 
and made a demand for any money?” 

And you said: 

“No.” 

And I said: 

“All that he said was that he was going to file a suit? 
Is that right?” 

Now, do you recall that? A. Yes, I remember that. 

Mr. Barker: And then I will skip again, Mr. Wilson, to 
the top of page 23, my question was: 

“You said that Mr. Kimmel was keeping his wife away 
from him—is that right?” 

And you said: 
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“Yes, he told me that, too.” 

Is that right? A. Mr. Kimmel was keeping his wife away 
from him in this way— 

By Mr. Barker: 

Q. No, I am asking you whether that is what you said at 
that time, and then you can explain—isn’t that what you 
said—do you understand my question? A. No. 

852 Q. Isn’t this what you said: 

“He said that Mr. Kimmel was keeping his wife 
away from him.” 

I am asking you whether you said that Mr. Kimmel was 
keeping his wife away from him, is that right, and you said: 

“Yes, he told me that too.” 

Now, did you say that in your deposition? A. I don’t 
remember saying that to you. 

Q. And again, this deposition was taken in March of 1945, 
and your recollection at the time was much more clear than 
it. is today—but today you are working for Mr. Kimmel, is 
that right? A. At the time that deposition that I gave, it 
was so fast that here would be nobody that could hardly 
lake it, I just talked to you there as fast as you talked and 
it would be pretty nearly impossible for anybody to re¬ 
member everything that was said that morning. 

Q. Now, Mr. Wilson was there, wasn’t he? A. Yes, he 
was there. 

Q. And Mr. Kimmel was there, wasn’t he? A. Yes. 

Q. There vras a reporter there, wasn’t there, and I was 
there; you remember all that took place? A. Yes. 

853 Q. You remember everything that Mr. Wilson read 
to you and asked you if that didn’t happen and you 

said: “Yes, that happened, that is right.” You just did 
that? A. Yes. 

Q. But the things that I asked you, you don’t remember, 
is that right? A. I don’t remember that Campbell said he 
thought Mr. Kimmel was keeping his wife away. 

Q. I see. A. It seems to me you are putting that a little 
bit differently than I answered, that I meant it should be. 
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Q. I am asking you whether you said what I read to you. 
Now, if you say you didn’t say so, say that, and if you don’t 
remember saying so, say that, and if you think I am giving 
it the wrong meaning and not the meaning you wanted to 
give to this jury, you tell them what you meant. A. Well, 
the meaning I was trying to convey there was that Mr. 
Campbell— 

Q. First, answer my question, did you say that or didn’t 
you? A. I don’t remember saying that to you, that he said 
that Mr. Kimmel was keeping his wife away from him. 

Q. Now, if you don’t remember, you don’t want to ex¬ 
plain it, do you? 

Mr. Wilson: If your Honor please, I think the wit- 
854 ness has some explanation. He should be per¬ 
mitted— 

The Court: No, I don’t think so, Mr. Wilson, not on 
cross-examination. I think he is being examined fairly. 
Proceed. 

Mr. Wilson: May I have an exception to Your Honor’s 
ruling? 

The Court: Yes, you may. 

By Mr. Barker: 

Q. Now, I believe you told us that Val told you that he 
was planning to work up here that spring and summer, and 
then go back home with his wife, is that correct? A. That 
is right. 

Q. And that was his intention all the time, wasn’t it, that 
is what he wanted to do? A. That is what Val wanted to 
do up until the time that I quit work at the Naval Air Base. 

Q. Well, you said that as soon as he came up here he 
started to tell you about— A. Yes, oh, well, he said that 
he was going to work—that didn’t affect his family affairs 
at all, that was not the idea of breaking up his home. 

Q. Oh, you thought he could live with his wife and still 
sue Mr. Kimmel and say that Mr. Kimmel had taken her 
away? A. Yes. 
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Q. Now, I think that—well, I will ask you to strike 

855 that— 

Now, you saw Flora Campbell in the winter of 
1943, didn’t you? A. 1942 or 1943, it could have been along 
November or December, ’42. 

Q. Well, now, in November I think you said that your 
wife got a letter from her, is that correct? A. Somewhere 
in that time, yes. 

Q. And that letter had a phone number in it, is that 
right? A. Yes. 

Q. And as a result of that phone number you called Yal, 
is that right? A. I did. 

Q. That was in November of 1942? A. Somewhere near 
that, yes. 

Q. Now, do you remember whether there was anything 
in that letter about whether Val was going into the Army 
or not ? A. I said before, that letter was not written to me, 
it was written to my wife. 

Q. You read it? A. But— 

Q. Didn’t you? A. I got the telephone number out of 
it, yes. 

Q. Well, did yon just pick that out, or did you read 

856 the whole letter? A. I did not read the whole letter 
because it did not belong to me. 

Q. You don’t know what was in the letter? A. I know, 
but there is no use saying all the things; my wife told me 
the substance of the letter. 

Q. But you did call Val? A. I did call Val. 

Q. And this was in November of 1942. Now, with rela¬ 
tion to the letter, had you seen Flora Campbell the month 
before that? A. I had not. 

Q. Now, did you see Flora Campbell the month after that 
letter? A. I saw her for a few minutes a short while after 
that. I would not say whether it was a month or six weeks. 

Q. Now, how far away from the Statler Hotel do you 
live? A. Well, you know where the Statler Hotel is, don’t 
you? 
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Q. Yes. Now, where do you live! A. I live in Tuxedo— 
do you know where that is? 

Q. That is a long trip, is that right? A. Oh, no. 

Q. I say, that is a long ride, isn’t it? A. Well, not too 
long. 

Q. From Tuxedo, Maryland, to the Statler Hotel— A. 
How far did you say it was? 

857 Q. I am asking you, I don’t know, that is what I 
ask. A. Why, if you ask me about it being a long 
trip, it is not, by automobile. 

Q. How long is it? A. Possibly seven or eight miles. 

Q. All right. Now, then, you came down to the Statler 
to see Flora, didn’t you ? A. I drove down, yes. 

Q. How long did you stay that time? A. She came out 
to the car possibly five or six minutes. 

Q. And you drove back? A. I drove back home. 

Q. You took that seven mile ride to see Flora Campbell 
for five or six minutes at the Statler Hotel in 1942, is that 
right? A. Yes. 

The Court: What year was that, sir? 

Mr. Barker: 1942. 

By Mr. Barker: 

Q. And did she tell you why she was up here? A. She 
was up here to try to get this family affair straightened out. 

Q. Did she want you to talk to Mr. Kimmel? A. No. 

Q. Did she ask you to talk to her husband? A. 
85S She didn’t ask me to talk to her husband at all, be¬ 
cause she knew it would not be any use. 

Q. She didn’t. Now, how did you know that she was at 
the Statler Hotel? A. She called me at my house on the 
phone and left word that she would be out, but as things 
turned out, she could not get out, and she called up and I 
told her that I would drive down and say * ‘Hello” to her. 

Q. And you drove down from Tuxedo, Maryland, to the 
Statler Hotel to say “Hello” to her? A. Yes. 

Q. I don’t want to quibble with you. Don’t you remem¬ 
ber in that deposition you said it was only three minutes? 
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A. Well, possibly three to six minutes, that is a small mat¬ 
ter, but it was a very short while, because I didn’t go in 
the hotel; she came out to the car. 

Q. Did you discuss anything there that you could not 
have discussed on the phone? A. I don’t believe we did, 
because we just said “Hello” and then we talked about this, 
that Val was going to sue for a divorce, or something, that 
he was going to bring up some trouble and said, “ If I can 
be of any help, let me know.” I told her I might have 
something that would help her out, and she said she 
would. 

S59 Mr. Barker: That is all, you may examine. 
Redirect Examination 
By Mr. Wilson: 

Q. Mr. Smithwick, how did Mr. Kimmel communicate 
with you prior to his coming out to your home in 1943? A. 
With the lawyers, do you mean? 

Q. Yes, sir. A. He called me on the phone and asked me 
if I would be home and I told him I would. He wanted to 
know if he could come out for a few minutes and I agreed. 
1 didn’t know at that time what it was for. He came out 
there, we talked a while, and it was then I found out what 
his trouble was, and he asked me if I would be willing to 
testify to what I knew about these things, and I told him 
I would. 

Q. How long after you met Mrs. Campbell at the Statler 
Hotel did that take place? A. Did that take place? 

Q. Yes. A. Well, if it was my life, I could not give you 
the month or the year, but it was possibly along in the fall 
of the next year that Mr. Kimmel came out there, in ’43, 
something like that. 

Q. Do I understand that you said that when you learned 
that Mrs. Campbell was at the Statler Hotel it was by a 
phone call requesting you to come there? A. No, 
860 she didn’t request it particularly, she just called up 
and said she would come out to the house, but her 
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business got in sucli a way that she could not, so she called 
up and said she could not come out, and I said, “All right, 
if you will stay there a few minutes”—I said, “If you have 
time, I will come in to see me.” 

So I drove down and saw her. 

Q. Did your wife go along? A. Yes. 

Q. Did Mrs. Campbell say why she wanted to see you? 
A. There was no reason—no special reason other than just 
my wife and Mrs. Campbell were very good friends. 

Q. Where did you talk—where did you and your wife 
talk with Mrs. Campbell at the Statler? A. Out in my car. 

Q. Now, will you relate the substance of that conversa¬ 
tion that took place? A. There was very little conversa¬ 
tion there. The only thing was she told us about this trou¬ 
ble with her husband and I volunteered that “if there is 
anything that I can do to help”—I told her there might be 
some things that I would know that might help her out. 

Q. Did she request you at that time to communicate with 
Mr. Kimmel ? A. No, at that time it seems to me her main 
trouble was to keep from breaking up the home. 

861 Q. Was she alone so far as you could see at that 
time? A. She was alone? 

Q. Yes. A. Yes. 

Q. Did you give her any assurance as to what you might 
do to help patch up this situation? A. What is that? 

Q. Did you give her any assurance as to what you might 
do to help patch up this situation? A. I just told her any¬ 
thing I could do—there might be some things that I knew 
that would help her out, but it was very short, there was not 
very much time to do anything or do much talking but it all 
boiled down to the fact that I simply offered to help her 
out. 

Q. Why was the meeting so short, Mr. Smithwick? A. 
Because she had to catch her plane back to Florida—train 
or plane, I don’t remember which, it seems like it was an 
airplane she had to make. 

Q. Did you take her to the airport? A. No. 
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Q. Now, Mr. Barker was asking you about a question and 
answer that were propounded and made respectively at the 
time your deposition was taken. This question was asked 
you by Mr. Barker on cross-examination— 

862 Mr. Barker: What page? 

Mr. "Wilson: At the top of page 23, in the course 
of the questions which Mr. Barker asked you, Mr. Smith- 
wick, he read you this question: 

“And he said that Mr. Kimrnel”—he refers to Val Camp¬ 
bell—“was keeping his wife away from him—is that 
right?” 

And the answer that appears in the deposition is: 

“Yes, he told me that, too.” 

Now, just prior to that question and answer this question 
was asked you at the bottom of page 22: 

“That he was going to file a suit for alienation of affec¬ 
tions? Is that right?” 

And you answered: 

“Yes, that was the ground.” 

Then the next question: 

“And he said that Mr. Kimmel was keeping his wife 
away from him—is that right?” 

And your answer was: 

“Yes, he told me that too.” 

Now, do you recall such a question having been asked 
you at the deposition? 

Mr. Barker: Just a minute, I think he has already an¬ 
swered. 

The Court: Yes, he has already said he didn’t remember 
making any such statement. 

863 The Witness: I don’t remember that at the depo¬ 
sition, no. 

By Mr. Wilson: 

Q. Do you remember giving any testimony at the depo¬ 
sition that Mr. Kimmel was keeping his wife away from 
him? 
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The Court: Mr. Wilson—I suppose counsel better come 
to the bench. 

(Thereupon, counsel approached the bench and the fol¬ 
lowing proceedings were had out of the hearing of the 

jury:) 

The Court: Mr. Wilson, I don’t think you ought to ask 
that question unless you think that the record is not cor¬ 
rect. If you think that it is correct, there is nothing— 

Mr. Wilson: I am sure the record is correct. 

The Court: You ought not to ask him anything that 
would lead the jury to believe that maybe the witness didn’t 
say that at the deposition. 

Mr. Wilson: I certainly didn’t want to give that impres¬ 
sion. I would like to find out—he had some explanation he 
wanted to make but Sam didn’t take him up, so at the time 
I made the objection. 

The Court: The Court thinks that the testimonv he gave 
to you and the testimony that he gave on cross-examination 
covers the case. 

Now, I don’t see how—I don’t believe he ought to be 
asked to explain something that there is no explanation 
for. If he made that statement, why, it is complete in it¬ 
self. 

864 Mr. Wilson: Now, let me pursue it this way. 

The Court: Yes, but I will excuse the jury until 1:45. 

The Marshal: The jurors are excused until 1:45 of this 
dav. 

Mr. Wilson: The witness is in this situation, of course, 
it is verv difficult for the witness to remember evervthing 
that was asked him, and what he said. 

The Court: Well, I know— 

Mr. Barker: He remembered good the part you wanted 
him to. 

Mr. Wilson: Moreover, this man is not accustomed to 
using his brain in this way— 

The Court: He is an exceedingly willing witness, how¬ 
ever, an exceedingly willing witness. 
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Mr. Wilson: Certainly there is not any more indication 
of that than there is of his disinterest. 

The Court: Well, I think he is an exceedingly willing 
witness. 

Mr. Wilson: Well, here is the point I am getting at, I 
submit 1 have a right to ask him regardless of whether he 
remembered it in his deposition or not, as to whether Camp¬ 
bell had said that Kimmel was keeping his wife away. 

The Court: Well, you are taking the position now that 
he can repudiate his sworn testimony. 

Mr. Wilson: Oh, no, I am not. 

865 The Court: Well, suppose he does, where does 
that leave you? 

Mr. Wilson: That is my risk, and if he says that was 
said, or something like that, then he has a right to explain, 
what “something like that was.” 

The Court: No, it is complete in itself; it does not re¬ 
quire explanation. 

Mr. Wilson: I submit that the witness cannot be boxed 
up by Sam simply asking that question and answer and 
having him say, “I don’t remember making it” and leav¬ 
ing it there. 

I can still develop the fact that whether it was true or 
not. 

The Court: Well, I guess you can do that. I guess you 
have the right to ask him whether it is a fact. 

Mr. Wilson: Then if he says something like that is the 
fact, then he can explain what the “something” is. 

The Court: I think you can ask him that. 

Now, gentlemen, this case has progressed far enough, I 
think, for counsel to say just what they think the Court’s 
instructions should be, so I am going to suggest to you that 
when the time comes—I don’t know when you are going to 
complete your testimony— 

Mr. Wilson: Oh, I will be through tomorrow—I mean, 
I will either get through tomorrow, or maybe sometime 
Friday. 
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The Court: When you do get through, and when you get 
through your rebuttal, if you have any, please have 

866 your prayers ready. I had the situation here the 
other day where we had a long trial, and then we 

had to wait another day for counsel to get his prayers in 
shape. There are only two judges trying jury cases, and 
while I have no right to interfere with the progress of the 
case, I really think that as time is of the essence, I have a 
right to suggest that when the time comes to have the pray¬ 
ers, that you have them ready. 
##•••••■••• 

867 The Court: Will counsel approach the bench? 

(Thereupon, counsel approached the bench and the fol¬ 
lowing proceedings were had out of the hearing of the 
jury:) 

The Court: I don’t want to embarrass you in your exam¬ 
ination, but I think I better ask you just what the course of 
it is going to be. 

Mr. Wilson: Of this witness, I will say to him in the 
course of any conversation with Val Campbell did he say 
to you in elfect or in substance that Mr. Kimmel had taken 
his wife away from him. 

The Court: W T hat is that? 

Mr. Wilson: Did he say to you in effect or in substance 
that Mr. Kimmel was keeping his wife away from him. 
That is about all that I am going to ask him. 

The Court: I know—well, if you ask him that what will 
be the next question? 

Mr. Wilson: I would be through. 

The Court: Then if he says “No” where would that 
leave you ? 

Mr. Wilson: I realize that, but, of course, the witness 
has done what I have seen other witnesses do, that is, they 
read the deposition, they don’t remember having 

868 said it and they take the stand and say they don’t 
remember saying it. 
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The Court: I understand that, but here is a direct con¬ 
tradiction. Now, if he says I didn’t say it, how are you 
going to get out of it? I am going to let you read it. If he 
says that he swore to something that was not true, well, 
lie will have to stand by it, so, if you get yourself in trouble, 
don’t blame me, because I didn’t take it up. 

Just as sure as you do it—and furthermore, I will tell 
the jury not to believe anything he says, his testimony is 
utterly contradictory. 

Mr. Wilson: In this particular, but nothing else, just this 
one particular. 

The Court: Well, that is the vital point of the case. 

Mr. Wilson: No, the conversation, the fact that Camp¬ 
bell had a conversation with him in February and remarked 
about his contemplated claim against Kimmel, when Camp¬ 
bell testified on cross-examination he never thought of it 
until months afterward. The material part of it was his 
testimony. 

The Court: The Court does not think so. The Court 
thinks he has contradicted himself flatly. 

Mr. Wilson: You said that if he gave a no answer to this 
question then you will tell the jury that he has contradicted 
himself and that they cannot believe him. 

The Court: I don’t know what I will tell them, but I am 
sure I am not going to let you pursue it in such a way as 
to let you wiggle out of it. 

869 Mr. Wilson: Yes, but judges, you know, have ex¬ 
plained at times just as this man did. 

The Court: No, not in such a thing. He told you flatly 
that there was no criticism at all of this defendant on the 
part of the plaintiff, none whatever, that it was a shake- 
down pure and simple, that there was no fear in his mind, 
that the man was unable to have effectual intercourse, he 
was not disturbed about his wife’s relations with this de¬ 
fendant. 

Now this cross-examination shows, if this record is cor¬ 
rectly transcribed, that this plaintiff was complaining and 
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did charge the defendant with impropriety, and with alien¬ 
ation of his wife’s affections, and that is a direct contra¬ 
diction. 

Mr. Wilson Don’t you see this, if he gave the answer 
‘‘Yes” to my question, it will be a contradiction of what 
he said on my examination-in-chief and it is for the jury 
to determine how material that contradiction is. 

The Court: Suppose he says “No, I never said it”—that 
the plaintiff never said it. 

Mr. Wilson: Then his answer would be inconsistent with 
his deposition. That is what it amounts to. 

The Court: But if you are not going to quit there, if you 
are going to pursue it some more, what it really amounts 
to then you are going to try to let him wiggle out of a di¬ 
rect contradiction— 

870 Mr. Wilson: No, I think you misunderstand my 
purpose as it stands now. When we took that depo¬ 
sition he said there was not any, in cross-examination, when 
Sam cross-examined him he brought this out. Now, this is 
a contradiction of sorts with the previous deposition. 

Now this point comes up here at this time in this court 
by reason of the witness saying he does not remember giv¬ 
ing this answer to this question at the time we took his 
deposition. 

The Court: That is what he says. 

Mr. Wilson: Yes. 

The Court: Now you are going to try to get him to say 
something else. 

Mr. Wilson: No, I am not. He may say that he does re¬ 
member it. My question now is one of fact, as to whether 
Campbell did say that to him. 

The Court: All right, you can go that far. If he says 
Campbell did say it to him, that ends it, and if he says he 
didn’t say it to him, that ends it. 

Mr. Wilson: All right, sir. 

*#••••••••• 
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871 By Mr. Wilson: 

Q. One question, Mr. Smitkwick, in any conversation that 
you had with Mr. Campbell during the period of time that 
you have been testifying to, will you state whether he told 
you in substance or in effect that Mr. Kiimnel was keeping 
his wife away from him? A. The only way that he was 
keeping his wife away from him was by employing her out 
at the farm. He could go out at any time he wanted to and 
visit out there. 

Q. What— 

The Court: That is not an answer. 

By Mr. Wilson: 

Q. No, my question is, did he say to you that Mr. Kim- 
mel was keeping his wife away? A. No. 

Q. What? A. No. 

Mr. Wilson: That is all. 

#*•••••'••• 

880 Viola Hudson was called as a witness for and on 
behalf of the defendant. 

Direct Examination 
By Mr. Wilson: 

• ##*#*#••* 

910 Q. Miss Hudson, do you recall an occasion when 
Air. Campbell told you anything about some palmist 

that he was visiting? A. Yes, he said he was going to see 
a palmist; that Mr. Tufts had advised him to go see a 
palmist, that he had seen one. 

911 The Court: Who had advised him? 

The Witness: He said Mr. Tufts had advised him. 

By Mr. Wilson: 

Q. Did he say in what relation he was seeing the palmist, 
in connection with what matter? A. To get information 
on his suit. 
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Q. Wliat suit? A. Alienation suit. 

Q. Did he ever report to you that he had seen the palm¬ 
ist? A. Yes, he said he had seen one. 

Q. Where was the palmist that he said he had seen? A. 
He said he had seen one out near Peace Cross. 

Q. Was there any mention at that time or any other time 
about a pony? A. Yes. He said that they had to take the 
pony that belonged to his little girl, Rosalie, from Mr. Kim- 
mel’s farm, that they had taken it to the fortune teller to 
keep for him. 

Q. Taken the pony to the fortune teller to keep it? A. 
To keep for him. 

#*•**••••• 

919 By Mr. Barker: 

Q. “Because T didn’t want to get mixed into it.” Is that 
right, did you say that? A. I did. 

Q. And I said: 

“You didn’t want to get mixed into it, but you did call 
Mr. Kimmel on two occasions” and you said: 

“Yes, because, as I say, Mrs. Campbell had asked me to 
call on certain things that he wanted to ask me.” 

A. That is right, Mrs. Campbell did ask me first to get 
in touch with Mr. Crowell, as I recall it. 

920 Q. So that now— A. She said Mr. Crowell “wants 
to ask you something that happened down at the 

Choate affair”, it was soon after that she asked me that, 
as I recall it. 

Q. The Choate affair was in 1942, wasn’t it? A. Yes. 

Q. Would you say that the fall of 1943 was soon after 
that? A. No, I said Mrs. Campbell, when she first asked 
me to call and talk to Mr. Crowell, that was in 1942. 

Q. What date, about? A. It was soon after she left, she 
was at the Doctors Hospital, that is when she asked me to 
call Mr. Crowell. 

****•••••• 

964 Q. Miss Hudson, I think you said yesterday that 
when Val came to your house he never said that he 
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had any trouble with his wife, is that right? A. Soon after 
he was there he started talking about the trouble, he said 
he had trouble with his wife. 

Q. What was the trouble, did he say? A. He said he had 
been denied friendship with his wife. 

965 Q. By whom? A. By Mr. Kimmel. 

Q. He did say that? A. Yes, she was a nurse for 

him. 

Q. And that was when he came to your house? A. Yes. 
Q. When was that? A. He came to my house in the 
spring of ’42. 

Q. That w’ould be May? A. I would say it was May. I 
was then getting started in the rooming house. 

Q. At that time he "was complaining he had trouble with 
Mr. Kimmel because Mr. Kimmel was denying him the right 
to see his wife, is that correct? A. Oh, I think so—yes, 
. that is right. 

Deposition 

1148 Mr. Wilson: This is the deposition of Miss Grace 
Larrikin taken in my office on July 18, 1945. Mr. 
Barker was present. Mr. Kimmel was also present. My 
questions are as follows: 

• **•#****• 

1168 “Q. What was your salary when you were en¬ 
gaged by Mr. Kimmel? A. $100 a month and travel¬ 
ing expenses. 

“Q. $100 a month plus traveling expenses? A. Yes. 
“Q. That was for the first time that you were engaged? 
A. Yes. 

“Q. Was there any change in that salary the second time 
that you w r ere employed? A. No. 

1169 “Q. Now, as you described this treatment, it 
doesn’t sound like a very complicated treatment, 

1170 does it? A. No. It is a very simple treatment. 
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“Q. In this treatment, did anyone have to show you what 
to do on the first occasion? A. Mr. Kimmel told me how to 
do it. 

“Q. Is it your opinion that that treatment required a 
registered nurse, or would you say that a man or woman 
skilled with their hands could do it? A. I don’t think .just 
anybody could do it. 

‘•Q. What is there about it that makes it difficult? A. It 
is just a gentle massage. 

“Q. So that anyone who has a gentle touch would be able 
to do the work of that kind? A. Yes; they could. 

***«-'•••••# 

1171 Robert Hillier was called as a witness for and on 
behalf of the Defendant. 

**•*'••••#* 

Direct Examination 
Bv Mr. Wilson: 

1180 Q. Did there come a time to your knowledge when 
Flora Campbell had a baby that spring or late win¬ 
ter? A. Yes, sir. 

Q. Now, how near to the birth of that baby had you vis¬ 
ited at the Campbell home? A. Well, I left there about two 
hours before the babv was born. 

Q. And did you see Mrs. Campbell? A. Yes. 

Q. And was Mr. Campbell there? A. Yes. 

Q. W r as Mrs. Campbell in bad or sitting up or walking? 
A. She was up and around. 

Q. She was up? A. Yes, sir. 

1181 Q. When you say that you left there about two 
hours, you mean these individuals whose names you 

have mentioned? A. Yes, sir. 

Q. All right. Now, will you tell us whether at that time 
Mr. Kimmel was there? A. No. 

Q. Wliere was Mr. Kimmel at that time? A. He was 
north. 
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Q. He was north? A. Yes, sir. 

Q. When had he left, if you remember to come up north 
at this particular time? A. I don’t just know how long he 
had been gone but I know he was gone. 

Q. Now, having placed this—having placed yourself 
there, will you tell us exactly what conversation took place 
with respect to the naming of this prospective baby? A. 
Well, Mr. Kuhn says—Mr. George Kuhn says, “Flora, if 
it is a boy, you call him George Robert,” that is his first 
name and my first name, and I says, “Well, then call him 
Bobby, because that is what everybody calls me.” 

Q. Is that about all you said? A. That is about all. 

Q. Did you say something about his being the best baby 
in Florida? A. Yes, I said, “He will be the best 

1182 baby in Florida.” 

Q. Then the child is named Bobby, is that it? A. 

Yes. 

Q. What did Mrs. Campbell say about that, Mr. Hillier? 
A. She said, “All right.” 

Q. What did Mr. Campbell say? A. I didn’t hear him 
say anything. 

Q. But he was present during that discussion? A. Yes. 
Q. When after that did you learn that the baby had been 
born ? A. The next day we got a phone call. 

Q. From whom, sir? A. From Mr. Campbell to me. 

Q. From Mr. Vail Campbell? A. From his home. I don’t 
know whether it was someone there taking care of her or 
Mr. Campbell, I don’t remember. 

Q. Did you then go again out to that home? A. Yes, sir. 
Q. That same day that you got the call? A. I don’t re¬ 
member whether it was the same day or the next day. I 
was out there shortly after. 

Q. Did you take a present out to the baby? A. Yes, I 
bought the baby a blanket. 

Q. Was that the purpose of going out there? A. 

1183 No, we -went to see the baby. 
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Q. I see. Did you learn that the baby had been named 
George Robert Campbell? A. Yes. Someone said, “Here 
is Bobby.” 

Q. I see. Mr. Hilliar, on that next day when you went 
cut there, was Mr. Kimmel there or not? A. No. 

Q. Did you communicate to Mr. Kimmel by any method 
about the baby having been born to Mrs. Campbell? A. No. 

Q. You said, “No”, did you not, Mr. Hillier? A. No, I 
didn’t. 

Q. Did there come a time when Mr. Kimmel returned to 
Florida? A. Yes. 

Q. How many days, approximately, would you say after 
the birth of the baby did he return to Florida ? A. Around 
three days. 

Q. And did you meet him? A. Yes. 

Q. Where did you meet him? A. At the Hollywood depot. 

Q. The Hollywood depot. What is Hollywood, a suburb 
of Miami? A. No, it is 17 miles from Miami. 

1184 Q. I see. Was he accompanied by anyone? A. 
Yes, he had a nurse with him. 

Q. Had you seen—do you remember her name? A. No, 
I don’t. 

Q. Had you seen that nurse before this time? A. Yes, 
T had seen her before they went to Washington. 

Q. You mean she accompanied him to Washington on 
that trip? A. Yes. 

Q. She accompanied him to Washington on that trip? A. 
Yes. 

Q. On the return of which you met him at the station— 
that is a little bit scrambled, but you know what I mean? 
A. Yes. 

Q. Now, after Mr. Kimmel returned to Florida were you 
in his presence, were you with him at any time at the Camp¬ 
bell home? A. Yes. 

Q. Do you remember any particular conversation that 
took place there in regard to the new baby? A. Well, he 
didn’t sav much about it, he went to see the babv. 
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1205 A. Harry Crowell was called as a witness for and 
on behalf of the Defendant. 

###*■•*••#* 

1257 Cross Examination 

By Mr. Barker: 

##***••#*• 

1258 Q. Now you seem to know all about his accident, 
and all about his various nurses that he had. Is there 

any reason why you should know all that? Did it have any¬ 
thing to do with his business? A. Why I should know all 
that? 

Q. For example, were you present at his trial? A. I 
went to the trial, yes, sir. 

1259 Q. The PC A trial? A. Yes. I was not there 
throughout the whole trial, but I was there for part 

of it. 

Q. How many nurses would you say he had had up to 
the time of that trial? A. Up to the time of the trial? 

Q. That is right. 

Mr. Wilson: What year was the trial, Mr. Crowell? 

The Witness: The trial was sometime after the accident. 
Mr. Barker: 1937. 

The Witness: 1937. 

Bv Mr. Barker: 

Q. On February— A. February 1937. 

Q. January and February; I believe you were present at 
part of the trial, weren’t you? A. Yes, sir, I was there 
part of the time. 

Q. And you knew that he had a nurse prior to that trial 
by the name of Dowell, didn’t you? A. Yes. 

Q. And you knew that that nurse and her husband broke 
up because of her nursing activities ? 

The Court: You knew what was done— 

Mr. Barker: That nurse and her husband were separated 
because of her activities on the farm of Mr. Kimmel. 

1260 Mr. Wilson: I object to that. 
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Tlie Witness: That is not true. 

The Court: The Court overrules the objection. 

By Mr. Barker: 

Q. That came out in the trial, didn’t it? 

Mr. Wilson: I object. 

The Court: The Court overrules the objection, and you 
have an exception. 

Mr. W 7 ilson: I have got a second ground I wish to make 
now, in view of the next question. 

I object to any inquiry as to what took place in the course 
of Mr. Kimmers trial against the PCA. I don’t see how 
that can have any relevancy unless it is used to impeach 
some witness on the stand. Mr. Barker cannot be per¬ 
mitted, I submit, to offer evidence of that controversy here. 

The question of liability in that case, in this proceeding 
is not— 

The Court: Mr. Wilson, there has been—of course, in 
every case there are collateral matters, matters that appear 
to be collateral, theoretically appear to be, but the Court 
think that testimony about nurses in this particular case is 
legitimate, and the Court will admit it, that is, testimony 
such as has been suggested— 

Mr. Wilson: Is it your suggestion, Mr. Barker that the 
testimony came out at the trial? 

1261 Mr. Barker: That is right, that the husband testi¬ 
fied to it. 

Mr. Wilson: I had nothing to do with the trial before, 
and I take exception to Your Honor’s ruling. 

The Court: All right. 

By Mr. Barker: 

Q. Now, do you remember that testimony came out at 
that trial, that Mr. Kimmel had gone to the Lewis-Baer 
fight that night, that is in 1935, just a few months after his 
accident? A. I don’t recall that testimony in that trial. 

Q. Let me ask you directly: Do you know that he did go 
to that fight? A. I don’t know whether he did go to that 
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light—I don’t remember hearing whether he did or did not. 

Q. Do you remember that he did go to the first without 
a nurse? A. I don’t know anything about that. 

Q. You know how many nurses he had— 

The Court: Was that the first or the second? The first 
was 12 rounds, the second lasted about three minutes. 

Mr. Barker: It was the first one. 

By Mr. Barker: 

Q. You know how many nurses he had, don’t you? A. 

How many? 

1262 Q. Yes. A. Not exactly. I knew practically every 

nurse that he had. I either met them or saw them at 
different times. 

Q. He had trouble finding one that had a gentle touch, 
did he not? A. He had trouble finding a nurse who could 
carefully follow the instructions given by the doctor for the 
proper kind of treatment for his back. 

Q. You also know that at this trial, and you know as a 
fact that Mr. Kimmel went hunting during the year 1935 
on the farm that he had? A. I know that— 

The Court: Before or after the accident? 

Mr. Barker: Bight after the accident. 

The Witness: I don’t know anything about that. 

Bv Mr. Barker: 

Q. You were very much interested in this trial, weren’t 
you? 

The Court: Will counsel approach the bench, please? 

(Thereupon, counsel approached the bench, and the fol¬ 
lowing proceedings were had out of the hearing of the 
jury.) 

The Court: Of course, the Court assumes and the Court 
does assume that, as an officer of this Court, these questions 
are asked in good faith. 

In other words, that you expect to offer some evidence 
to substantiate the questions? 
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1263 ; Mr. Barker: I have a transcript of the testimony 
at that trial. 

THe Court: That is not— 

Mr. Wilson: He cannot offer that. 

The Court: No, I am just assuming—I want to make sure 
these questions are asked in good faith. Of course, you 
liavej no right to ask that question. 

Mr. Wilson: In that transcript, which I have not read, 
is there porof that Mr. Kimmel went hunting, or is it sim¬ 
ply that the question was asked? 

Mr. Baker: By the person who was working for Mr. 
Kimmel. 

Mr. Wilson: He testified to that? 

Mr. Barker: Yes. 

Mr. Wilson: Who was that person? 

Mjr. Barker: Mr. Dowell, the husband of the nurse. 

Mr. Wilson: Working for him at the time? 

Mr. Barker: Yes. 

Mr. Wilson: He testified he went hunting? 

Mh\ Barker: Yes. 

Mr. Wilson: I assume you are going to call Mr. Dowell? 

Mr. Barker: I don’t think I have to. 

Mr. Wilson: He cannot get this testimony in this way, 
Your Honor. I am glad you called us to the bench because 
I want to renew my discussion of this last objection. 

The Court: Mr. Wilson, anything that involves— 
1264 I have a right to tell you this—There has been a lot 
of testimony in this case about nurses. 

Now, when I say that, I mean this, that they—we have 
all got some common sense, and all this talk about nurses 
having a special touch and all that, is not in accordance 
with common sense, don’t you know. 

Mr. Wilson: Well— 

Tjhe Court: But the Court is not supposed to use com¬ 
mon sense. 

Mr. Wilson: Let us assume that I disagree with your 
Honor’s conclusion, not with respect to the common sense, 
but with respect to the question— 
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Tlie Court: I understand. 

Mr. Wilson: What I do say is this: Assume the prac¬ 
tical approach to the suggestion is sound, what has hap¬ 
pened at this moment is that Mr. Barker is using a tran¬ 
script of the PCA trial, reporting the testimony of Mr. 
Dowell for the purpose of bringing out before this jury 
what Mr. Dowell said at the PCA trial. 

Mr. Barker: That is what I said it was. 

Mr. Wilson: What? 

Mr. Barker: Only said it was his testimony. 

Mr. Wilson: I know that, and that cannot be admissible 
upon any possible theory of law, no matter whether the 
question of nurse or no nurse, it cuts down the middle of 
this case as deep as a ditch. 

1265 I say to Your Honor—I don’t know why Your 
Honor smiles— 

The Court: I was not smiling at you, I was smiling at 
the nurse. 

Mr. Wilson: I am glad that you can still smile at the 
nurse, but I was never more serious in making a point in 
my life to Your Honor. 

Just imagine what is going on here in your courtroom 
this morning. 

The Court: Oh, I imagine it was going on all last week. 
Your client was allowed to get on the stand and make the 
most denunciatory statements about people, but he testi¬ 
fied very little in contradiction of the affirmative testimony 
of the plaintiff as to the goings and comings of this Flora, 
and of their activities; taking her to places up in New York 
and attending these business conferences and all that kind 
of stuff, there is very little contradiction. 

Mr. Wilson: He was telling the truth. 

The Court: Most of the defense is based, not on any de¬ 
nial particularly of the alleged conduct of the defendant, 
but of the approach of the plaintiff in instituting this pro¬ 
ceeding. 

Mr. Wilson: That is only part of it. 

The Court: It is a smoke-screen. 
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Mr. Wilson: That is only part of it. 

1266 The Court: I have no criticism of the smoke¬ 
screen. It is all right, but this statement is proper 

because it throws light upon some of the shadows of the 
proceeding, and I simply cannot prohibit any legitimate 
showing of any fact in this case, so far as this question of 
nursing, some of it, is already in the case, I cannot prohibit 
anything which throws a legitimate light on what may be 
the facts, that this man simply employed these nurses—he 
said he had to have registered nurses so that he could go 
to a hotel with them. 

He had found that out in his career. 

Of course, all you have to do is to have a R.N. and you 
can carry them around, but you cannot expect to kid every¬ 
body— 

Mr. Wilson: I don’t know that it is a just interpretation 
that it is kidding— 

The Court: It may be a wrong interpretation, but the 
jury has got the right to have the facts. 

Mr. Wilson: Let me go back to this point, the question 
that Sam is asking, to which I would object is not did Mr. 
Dowell separate from his wife over Mr. Kimmel,—I would 
still object to that,—but let’s assume that could possibly 
be proper, he is asking whether Dowell testified at a trial 
to that effect. 

Now that is about third degree hearsay. 

The Court: Well, that is not so good. Of course, 

1267 what Mr. Dowell testified to at this trial is hearsay. 
If you had asked Mr. Kimmel that on cross-exam¬ 
ination, vou would not have gotten awav with it. 

Mi-. Barker: I did not have the transcript at the time, 
Your Honor. I was not certain that that had happened. 

The Court: I will have to sustain that particular objec¬ 
tion. 

Mr. Wilson: Will you say to the jury at this time that 
that must go out? 

The Court: What that man testified to? 
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Mr. Wilson: Yes, sir. Tliat these questions on cross- 
examination based upon the testimony in that transcript 
are not proper questions. 

The Court: Xo, I will pass on the questions as they arc 
asked. The question objected to—the question objected to 
now is the specific testimony alleged to have been made by 
Mr. Dowell, or is it McDowell i 

Mr. Wilson: Dowell, not McDowell. 

The Court: Dowell—what did he say Dowell testified to? 

Mr. Wilson: That his wife and he separated over Mr. 
Kimmel, that was what the question was. That was the 
most shocking kind of inquiry that I have ever heard of. 

The Court: What was the first question? The one that 
1 permitted? 

Mr. Wilson: That was it. 

1268 The Court: 1 thought he asked him this question, 
if it was not a fact that Dowell and his wife sepa¬ 
rated— 

Mr. Wilson: X T o, he asked him if he did not testify— 

Mr. Barker: He said he didn’t know, and then I said 
didn't Dowell testify. 

The Court: That is not the first question I permitted, 
is it? 

Mr. Barker: I asked him whether it was not a fact, then 
when he said he didn’t know, I said didn’t lie know it to be 
a fact that Dowell so testified. 

Mr. Wilson: lie answered “no” to that question, and I 
say this jury should be told at this time— 

The Court: Don’t speak so loud. 

Mr. Wilson: The jury should be told at this time that 
it is not proper to ask this witness questions in regard to 
what a witness testified in another trial. 

The Court: Well, you have your objection. I will make 
a statement to the jury, but you have Mr. Wilson’s objec¬ 
tion. 

Mr. Wilson: You will make some statement? 

The Court: I will make a statement. 
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(Whereupon, counsel returned to the trial table, and the 
following proceedings were had in open court:) 

The Court: Gentlemen, the witness was asked whether 
or not at a previous trial, and I presume it was when 
1269 the airplane accident occurred, at the time he was 
suffering from the airplane accident, this witness 
was asked whether or not a nurse by the name of Dowell 
and her husband did not separate on account of Mr. Kim- 
mel, and the witness said he didn’t know anything about it, 
is that right— 

The Witness: I said that was not true. 

The Court: You said that was not true. 

Now, the Court does not strike that question out—it is 
not stricken. There was another question asked as to 
Yvhether or not Dowell did not state at the trial that he and 
his wife had separated on account of this defendant, Mr. 
Kimmel. 

Now that question was improper, and that is stricken 
from the record. 

• «**'••*•*# 

1280 Q. I believe you testified Friday that Mr. Kimmel 
had worked out a system of buying, and all that you 
did was to put in the orders for the purchase and sale of 
the stock, is that right? A. That is right. 

Q. I think you also testified that that was United States 
Steel only? A. That is right, dealt just in United States 
Steel. 

# * # • * • • • • • * 

1284 By Mr. Barker: 

Q. Now, Mr. Crowell, on that point, Mr. Kimmel had a 
great number of nurses that we know of. Did you set up 
this little system for any other nurse? A. No, I didn’t set 
it up for any other nurse. 

Q. For any other employee of the farm? A. No. He had 
only thought of that at a certain time when the mar- 
12$5 ket was active; that is when it was done. 
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1296 Dr. Jacob Walter Bird was called as a witness for 
and on behalf of the Defendant. 

##**#**••* 

1311 Cross-Examination 
By Mr. Barker: 

1315 Q. The farthest down would be all the way down 
the left arm? A. The pain would go down the left 

arm. 

Q. How about the right arm? A. Would not involve the 
right arm. 

Q. How about the base of his back? A. Well, he has— 
that is another condition that he has had. That does not 
have anything to do with this, with his neck. 

Q. That does not have anything to do with that picture 
that you took either, does it? A. Not with those pictures, 
no. 

* ##*##*■*## 

1322 Recross Examination 

By Mr. Barker: 

Q. Doctor, did you treat Mr. Kimmel for this sacroiliac 
condition? A. Yes. 

Q. Now, in connection with which of his two injuries did 
you prescribe the massage, the stiff neck or the 

1323 sacroiliac? A. The neck was the one that I pre¬ 
scribed massage for. 

Mr. Barker: Thank you, Doctor. 
*-<**«•**’*#« 

1363 Mrs. Elizabeth Dowell was called as a witness for 
and on behalf of the defendant. 

• *••#*•**• 
Direct Examination 
Bv Mr. Wilson: 
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1368 Q. Now, are you now divorced from Mr. Dowell? 
A. I am. 

Q. Who got the divorce? A. I got the divorce from Mr. 
Dowell. 

Q. When did you divorce him? A. The decree was given 
to me in April, 1944. 

Q. In what state? A. In the State of Maryland, Mont¬ 
gomery County. 

What was the ground of divorce? 

Mr. Barker: Just a minute, I don’t see that that has any 
materiality; I don’t see what her divorce has to do— 

The Court: Well, the Court is of the opinion that even 
though certain testimony was stricken out this morning, it 
is fair. She is subject to cross-examination. 

Proceed, Mr. Wilson. 

Mr. Wilson: Thank you. I was just thinking up the next 
question. 

By Mr. Wilson: 

1369 Q. Were you estranged from Mr. Dowell at an 
earlier date, Mrs. Dowell? A. At an earlier date 

from what? 

Q. The time that you got the divorce, I mean, when was 
the original estrangement, if there was one? A. They were 
very diverse, I left him in October, 1941. 

Q. Let’s go back now. You were married in October of 
1935? A. That is right. 

Q. Did there come a time when you separated? A. I 
separated from him several times, I had a very rocky mar¬ 
riage. 

Q. A very rocky marriage? A. A very rocky marriage. 

Q. Due to what, Mrs. Dowell? A. Because of his own 
mean disposition, I was unable to cope with him. 

Q. Did there come a time when you went back to live with 
him again? A. Yes, I separated and went back three times, 
with the expectation of putting my whole heart into it, be¬ 
ing sure that I would put everything into the marriage, 
that the separation was not my fault. 
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Q. And do you remember whether you were separated or 
living together in February of 1937, or the year 1937 ? 

1370 A. In the year 1937 I was in California, and what did 
you say—in September? 

Q. February of ’37. A. February of ’37, no, I was in 
California, and he was here. 

Q. Was Mr. Kimmel in any wise responsible for the sep¬ 
aration between the two of you? A. I should say not. 

Q. After 1937 you did go back and live with your hus¬ 
band again? A. I had a child after that. 

Q. In what year did you have the child by your husband? 
A. He was born in October of 1939. 

Q. How frequently have you seen Mr. Kimmel over the 
years since you left his employment in December, 1935? A. 
I have not seen him until this winter. I met him in Emer¬ 
gency Hospital when Mr. Crowell had surgery. 

Q. Was that by appointment or by accident? A. No, that 
was mere accident. I walked off the elevator, and he asked 
me where Mr. Crowell was. I happened to be the first nurse 
lie met. T was very surprised. 

Mr. Wilson: You may cross-examine. 

Cross-Examination 

By Mr. Barker: 

Q. Mrs. Dowell, was your divorce action a con- 

1371 tested case; was your husband present at the trial? 
A. He was. 

Q. Did he contest it? A. Well, I believe you call it that, 
he was there and seated. 

Q. He did not want you to get that divorce, did he? A. 
No. 

Q. Now, you say his mean disposition, was he jealous? 
A. There is not a vicious word in the dictionary that you 
can say that does not apply to Mr. Dowell. 

Q. He was very jealous, though, wasn’t he? A. That is 
not all, he was jealous, he was mean, he was everything. 

Q. He did not trust you, did he? A. He did not trust 
himself. 
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Q. But he did not trust you either. In other words, he 
was jealous of you and he constantly accused you of being 
unfaithful to him, didn’t he? A. Absolutely, continually. 

Q. Now, when you first started work for Mr. Kimmel, 
isn’t it true that you just went out there about seven o’clock 
in the evening and gave him those massages? A. No, that 
is not true. 

Q. Isn’t it true that it was over Mr. Kimmel that you 
and your husband had your first scrap? A. No, Mr. 
1372 Kimmel, he never entered into any arguments that 
we had, his name was never mentioned in the argu¬ 
ments. 

• ••*■•••*#* 

Airs. Elizabeth R. Smith was called as a witness for and 
on behalf of the defendant. 

*###•••••• 

Direct Examination 
By Mr. Wilson: 

#*#*«###»• 

1414 Q. Now, yesterday—I have been trying to find it 
in the last few moments, in the course of your iden¬ 
tifying certain cards, there was a reference to cards 15 and 
16. I notice at the bottom of these cards that refers to the 
collateral which was taken over by Mr. Kimmel in your 
handwriting it says, “See GPK card 16.” 

Each one of those certainly, I think, pertains to the sale 
of stock, referring to card 16, do they not? A. Yes, sir. 

Q. On the Sonotone card, Exhibit 35, you have typewrit¬ 
ten “Above stock taken over by Mr. Kimmel 4/30/42”. A. 
No. 

Q. Oh, that is 9/30/42—on account of demand note dated 
2/16/42, which was unpaid by FMC. See Mr. K’s card No. 
15. 

Now, to summarize what these notations are that I have 
just read, which say, “See Mr. Kimmel’s card 15” 
3415 for Sonotone and “See Mr. KimmePs card 16” for 
Steel, doesn’t it? A. Yes, sir. 
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Mr. Wilson: Mark that card 47. 

■ 

(Card referred to was marked Defendant’s Exhibit No. 

47 for identification.) 

Mr. Wilson: And that one 48. 

(Card referred to was marked Defendant’s Exhibit No. 

48 for identification.) 

By Mr. Wilson: 

Q. Now, you have brought to Court and handed me in the 
courtroom here this morning cards 15 and 16. 

Mr. Barker: May I see them before you offer them? 

Mr. Wilson: Before I show them to her? 

Mr. Barker: Before vou identify them. 

Mr. Wilson: Yes, sure. Let me get them identified. 

By Mr. Wilson: 

Q. I hand you Exhibit 47, and simply ask you if this ac- j 
count is the card 15 referred to in Exhibit 35 regarding 
Sonotone stock? A. Yes, sir. 

Q. Now, I show you Exhibit 48, and ask you if this card, 

16, referred to in Exhibits 30 to 34, regarding the Steel 
stock? A. Yes, sir. 

Q. Now, I want to ask you some questions—would you 
like to see them first, Mr. Barker? 

1416 (Cards handed to Mr. Barker.) j 

Mr. Barker: No objection. 

By Mr. Wilson: j 

i 

Q. Now, let us take up Exhibit 47, which is the Sonotone j 
memorandum. I notice there is typewriting on the front 
and back. A. Yes, sir. 

Q. Will you go ahead, and in your own language, state 
what that card reflects? A. It reflects that Mr. Kimmel 
took over 1,000 shares of Sonotone and at a value of 
$2,030.50; then he sold 100 shares on June 22, 1943, and he 
sold another 100 shares on June 24, 1943; and he sold 800 
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shares oil June 25, 1943, and he made a total profit of 
$1,111.60. 

0. Those are the same shares which had been carried on 
Exhibit 35 under the Flora Mae Campbell account? A. Yes, 
sir, he took it over at the price she paid for it. 

Q. Yes. 

Mr. Barker: When did he take those shares over? 

The Witness: September 30, 1942. 

Bv Mr. Wilson: 

V 

Q. 1942? A. 1942. 

Q. All right. Now, I offer Exhibit 47 in evidence. 

Mr. Barker: No objection. 

1417 (Card heretofore marked Defendant’s Exhibit No. 

47 for identification was received in evidence.) 

Bv Mr. Wilson: 

* 

Q. I show you 48, which is card No. 16 referred to in the 
Steel cards. A. Yes, sir. 

Q. What does that reflect, Mrs. Smith? A. The reflects 
500 shares of United States Steel represented by the five 
cards, which show that Mr. Kimmel took those over from 
Flora Mae Campbell, which he sold on April 13, 1943; 
showed a profit of $3,461.35. 

Q. Then your testimony is from this card that when this 
Steel stock was sold by Mr. Kimmel he sold it in 1.943, and 
he lias a profit in the sale? A. Yes, sir, he kept it six 
months. 

Mr. Barker: How much was the profit? 

The Witness: $3,461.35. 

Mr. Wilson: Now I offer in evidence Exhibit No. 48. 

Mr. Barker: I have not seen it yet. 

(Card handed to Mr. Barker.) 

Mr. Barker: This is the one she has just been testifying 
about? 

Mr. Wilson: Yes, sir. 

Mr. Barker: No objection. 


169 


1418 (Card heretofore marked Defendant’s Exhibit No. 

48 for identification was received in evidence.) 

Mr. Wilson: I have one group here, that is 40 to 45 that 
have already been offered in evidence. May I show these 
to the jury, Your Honor? 

The Court: Yes, if you think it important. 

Mr. Barker: May I just ask one question about this 
group, 40 to 45; 1 notice that they are numbered; each card 
has a number. 

The Witness: Yes, sir. 

Mr. Barker: Now, this group runs through to 6, then it 
skips 7 and 8 and then you have 9 and 10. Do you have 
cards showing what went in between these two? 

Mr. Wilson: What is missing, Mr. Barker, what num¬ 
bers ? 

Mr. Barker: 7 and 8. I think it would help the jury a 
great deal if they could see the cards at the same time in 
that one series; 7 is missing, but 7-F is here. What is 7-F? 

Mr. Wilson: Keep your voice up, Mrs. Smith. 

The Witness: Yes, the “F” would just indicate that was 
Flora’s. 

By Mr. Wilson: 

Q. That was 7 ? A. That is 7. 

Q. Now, you got 8? A. No, 8 does not seem to be here. 

Mr. Barker: Yes, 9 is not here. Now, this sheet 

1419 shows there was a dividend received in the amount 

of $600 on these 100 shares of stock, is that right? 

The Witness: That is right. 

By Mr. Barker: 

Q. And these 100 shares also is part of the group that 
Mr. Kimmel sold after September, 1942 and made the $3,000 
profit? 

The Court: As long as they have a private conversation, 
of course, nobody can hear it. 

The Witness: I am sorry, Your Honor. This is part of 
it, yes, sir. 
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By Mr. Barker: 

Q. I show you Card No. 7, which is Defendant’s Exhibit 
No. 30, and ask you whether that card reflects the purchase 
of 100 shares of United States Steel which was ultimately 
taken over by Mr. Kimmel and on which he made this $3,000 
profit—he didn’t make it all on these 100 shares? A. That 
is right. 

Q. That book, that card, doesn’t it show that he also re¬ 
ceived, or that Mrs. Campbell also received $600 in divi¬ 
dends? A. Yes, sir. 

The Court: Now, do these cards show—I think I heard 
you say a few moments ago in your testimony here 
1420 that he took over this stock at what had been paid 
for it; but do the cards show, or does anything show 
how much the loss was on that stock at the time he took it 
over—there is what we are interested in. 

Mr. Wilson: You mean by that, wdiat vras the market? 

The Court: If this stock that she paid—if she paid $3,000 
for the stock and he took it over at what she paid for it, 
and the stock on the market was only worth $2,000 at the 
time he took it over, he had a loss of $1,000—I don’t care 
if he made a million dollars a year after. That is the only 
interesting question so far as this case is concerned, what 
his loss was at the time he took the stock over. 

Mr. Wilson: You don’t have a loss as I see it, if the Court 
please, until you sell it. 

The Court: You have a very strange view of the market, 
Mr. Wilson. You might as well—as long as we are juggling 
with this stock, we might as well get down to the facts. If 
lie took over the stock and $3,000 was paid for it when he 
could go out in the open market and buy the stock for 
$2,000, he would have $1,000 loss, and if he sold it for a 
million dollars afterwards, he would still lose that thou¬ 
sand dollars. 

There is no possible question about that, it is not worth 
while kidding the jury about a thing like that, Mr. Wilson; 
I won’t permit it. 
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Mr. Wilson: I object to Your Honor saying I am 

1421 trying to kid the jury about it. 

The Court: I only mean to say it is perfectly ridic¬ 
ulous if he took over the stock for less than was paid for 
the stock, he took a loss, of course. 

Mr. Wilson: I disagree with Your Honor about that, 
firmly. 

The Court: It does not make any difference whether you 
disagree or not, it is a fact; it cannot be otherwise. 

Mr. Barker: May I proceed, Your Honor? 

The Court: Why, certainly. 

By Mr. Barker: 

Q. Now, in this No. 8, which also is Defedant’s Exhibit 
31, that also relates to another 100 shares of United States 
Steel which Flora Mae Campbell purchased and which Mr. 
Kimniel took over, is that correct? A. Yes, sir. 

Q. And that shows that Flora Mae Campbell received 
$600 in dividends on that stock? A. Yes, sir. 

Q. And that also is a part of the stock which Mr. Kim- 
mel took over? A. Yes, sir. 

Mr. Wilson: Now, I want the jury to see these Exhibits 
47 and 48. They have not seen 39, 40, 41, 42, 43, and 44, 
I think, Your Honor. They should see these in or- 

1422 der—is that right, Mr. Barker? 

Mr. Barker: That is right, otherwise they indicate 

a loss— 

Mr. Wilson: All right, I will re-ararnge them in order 
and hand to the jury now the cards with Mrs. Smith’s num¬ 
bers 1 to 9, and also hand the jury this—these last two ex¬ 
hibits, 47 and 48. 

(Mr. Wilson passes the cards around among the jury.) 

Mr. Wilson: May we approach the bench? 

The Court: Yes. 

(Thereupon, counsel approached the bench and the fol¬ 
lowing proceedings were had out of the hearing of the 
jury:) 
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Mr. Wilson: May I say that you and I are in sharp dis¬ 
agreement about this transaction. I certainly meant to be 
in good faith about it. 

The Court: But, Mr. Wilson, you cannot have meant 
that, you know that perfectly well. 

Mr. Wilson: I certainly am. 

The Court: You cannot be, you know better than that. 

Mr. Wilson: I don’t know better than that. 

The Court: I don’t agree with you. 

Mr. Wilson: I submit it was highly prejudicial to tell the 
jury that I am trying to kid them. 

The Court: Of course you are. 

Mr. Wilson: I am not. 

1423 The Court: If he bought stock at $3,000 and it was 
only worth two when he took it over, he lost $1,000. 

Mr. Wilson: Take, for instance— 

The Court: No, I won’t even discuss it with you. 

Mr. Wilson: I move for a mistrial on the ground that 
what you have said to this jury is highly prejudicial to me 
and that it wras not justified. 

The Court: It is justified; what you did was not justified. 

Mr. Wilson: I ask that Your Honor give me an exception. 

The Court: Granted. 

(Thereupon, counsel returned to the trial table and the 
following proceedings were had in open court:) 

The Court: Will counsel approach the bench again? 

(Thereupon, counsel returned to the bench and the fol¬ 
lowing proceedings were had out of the hearing of the 
jury:) 

The Court: Mr. Wilson, if you would like, if you think 
it w T ould make it any clearer to the jury, I will be glad to 
say to them that they can take it either one of two ways, 
that it was either a loss to him or it was a gift to her. 

Mr. Wilson: No, I don’t think you ought to say anything 
like that, I think it is a fact for them to decide. 
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The Court: It is not a fact for them to decide, because 
they may not be sufficiently skilled to understand the situ¬ 
ation, but it is my clear duty to make them under- 
1424 stand the situation, and I am going to do it in this 
and every other instance—understand, don’t make 
any mistake about that, but if from your point of view he 
could keep the stock and possibly make some further profit 
on it and thus lessen the loss, I will tell them they can look 
upon it as a gift to her, because it certainly was that at 
least. 

Mr. Wilson: Your Honor may tell them what you choose 
about it so far as I am concerned. I am not requesting that 
either of those be told. 

The Court: All right. 

(Thereupon, counsel returned to the trial table and the 
following proceedings were had in open court:) 

Mr. Wilson: This is on the stationery of Kimmel and 
Crowell, Defendant’s Exhibit 53, dated December 15, 1942, 
and reads as follows: 

“Dear Flora: 

“I am trying to straighten out a bill which I have just 
received from William J. Hines in connection with some 
laying mash and dairy feed. He has charged Mr. Kimmel 
with 800 pounds of super laying mash as one item, 400 
pounds 20 per cent dairy feed as another item, apparently 
prior to August 20, and then on the date of August 20, with 
400 pounds super laying mash and 200 -pounds 20 per cent 
milk-maker dairy feed. 

“It seems to me that the mash and feed were being 
ground at the farn^ and, therefore, I question these items. 
Perhaps you will remember whether we got any of this 
from Hines between August 1st and August 20th. 

“Please let me know at your earliest convenience. 
1493 I am enclosing a stamped return envelope. 
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“With best wishes for a Merry Xmas and a Happy 
New Year I am sincerely, 

(signed) “Elizabeth.” 

And then in a note in Mrs. Campbell’s handwriting be¬ 
low is the follows: 

“Yes, we owe for this. I told her to make sure about the 
refund on the soy beans I turned in at that time. 

(signed) “Flora.” 

«*••••*•*# 
1631 Instructions of the Court to the Jury 

The Court (Goldsborough, J.): Gentlemen, the law 
gives the Court in the Federal jurisdiction the right to 
comment on the evidence. Ordinarily this Court refrains 
from*doing that, because it is apt to create an impression 
that it had an opinion as to the evidence, what the evidence 
shows. 

Now there is only one matter that the Court thinks that 
it should comment upon. The reason for that is that it is 
a matter which would not ordinarily be understood by a 
person who is not a lawyer or a judge. Counsel for the de¬ 
fendant in opening his argument made the statement in 
substance that there w^as no charge of criminal conversa¬ 
tion, that is, sexual intercourse, for some time after—I think 
he said in 1944, whereas suit was brought I think in 1942, 
is that correct? 

Mr. Barker: Yes. 

The Court: 1942. Now the original action that was 
brought w*as an action simply for alienation of affections. 
Now it is not necessary, in order to prove sexual inter¬ 
course, in a case of alienation of affections—it is not neces¬ 
sary to allege sexual intercourse. In other words, sexual 
intercourse is not one of the things you can prove in show¬ 
ing alienation of affections, although the plaintiff may very 
readily have told his original counsel everything he told on 
the witness stand, and might have told him that he thought 
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that there were adulterous relations between the de- 

1632 fendant and his wife, still the counsel would not 
necessarily have to put anything about adulterous 

intercourse in his complaint, because under an allegation 
of alienation of affections, you can prove adulterous inter¬ 
course without alleging it in the complaint. 

Now the only reason I make that statement is not be¬ 
cause I am intimating that there was or was not adulterous 
relations, I am making that statement so that you may 
clearly understand that the fact that there was nothing 
about criminal conversation in the original declaration 
does not necessarily mean that criminal conversation was 
not in the mind of the plaintiff at the time the suit was 
originally brought. 

Now that is the only comment on the evidence which the 
Court thinks it should make. The other matters in the evi¬ 
dence are matters that are understood by individuals who 
are not lawyers and not judges just as well as by the judge, 
and of course, the jury is the sole judge of the facts. 

It is impossible for a judge at times not to say something 
which may convey to the jury the impression that the judge 
has an opinion one way or the other; you just cannot avoid 
it, but no judge, who is fit to be a judge, consciously inter¬ 
feres in the province of the jury. The province of the jury 
is to find the facts, and I guess that no judge on earth be¬ 
lieves in juries more than I do, so that if any statement or 
intimation of any statement had been made by the Court, 
which any of you might think was an intimation as 

1633 to what the Court believes about the facts, you must 
disregard it, because it was not intentional. 

Now there are certain matters of law which the Court 
should call your attention to. 

The gist of the action—there are two parts to this case, 
gentlemen, one is the action for alienation of affections, the 
other is an action for criminal conversation. It is hard 
to clearly distinguish between the two actions, because they 
are so closely interwoven. Generally, in alienation of 
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affection cases, where it is alleged that some other man has 
broken up a home, there is an atmosphere or at least an 
atmosphere of adulterous relations, and therefore it is very 
hard to separate the action for alienation of affections 
from the action of criminal conversation, and I will illus¬ 
trate it—I can partially illustrate it this way, it is theoreti¬ 
cally possible for adulterous relations to exist without 
alienation of affections. Now if a suit is brought solely for 
alienation of affections and adulterous relations are shown, 
when it also appears to the jury that there was no aliena¬ 
tion of affections, then, of course, the plaintiff has no cause 
of action for alienation of affections. On the other hand, 
in an action of criminal conversation which involves adul¬ 
terous relations, all the plaintiff would have to show would 
be adulterous relations, it would not make a particle of 
difference if the affections were not alienated. 
1634 Adulterous relations alone would give the plaintiff 
a cause of action in a case of criminal conversation. 

I thought I should make that statement to try to make 
more clear some of the matters of law which the Court will 
discuss. 

The gist of an action for alienation of affections is the 
loss of consortium, in which term is included the loss of 
marital affections, society, companionship and aid. The 
rule is that adultery or improper relations are not neces¬ 
sary for an action for alienation of affections. They are 
admissible in evidence, adulterous relations are admissible 
in evidence, but they are not necessary in an action for 
alienation of affections. 

The rule is that adultery and improper relations are not 
necessary to an action for alienation of affections, so, if 
you find that the plaintiff has lost the affection of his wife, 
her society, companionship and aid, and that that loss was 
caused by the design and acts of the defendant, then your 
verdict must be for the plaintiff, and if you find for the 
plaintiff on the charge of alienation of affections, you 
should take into consideration in fixing the actual or com- 
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pensatory damages all direct and proximate loss occa¬ 
sioned by the alienation, including loss of love and consor¬ 
tium. Consortium means the right of the husband to the 
affections, society, assistance, companionship and comfort 
of the wife, and also any pain, mental agony, humili- 

1635 ation and hurt to his family life he has suffered . 

If you find from the evidence that the defendant 
committed adultery with the wife of the plaintiff, your ver¬ 
dict on the charge of criminal conversation must be for 
the plaintiff. 

A cause of action for alienation of affections lies against 
one whose wrongful conduct is a procuring cause that de¬ 
stroys the affections, although other causes may have con¬ 
tributed too. If you find for the plaintiff in this action for 
criminal conversation you may award him damages for 
the adultery itself, independent of the loss of consortium 
of his wife; he may also recover for all direct and proxi¬ 
mate losses occasioned including loss of love and consor¬ 
tium. He may recover for any physical pain and mental 
agony. It is no defense, if you should find from the evi¬ 
dence, that the defendant’s conduct is not the sole cause of 
the alienation but it is sufficient if the defendant’s conduct 
was the controlling cause, although other matters may have 
contributed to bring about the result of which the plaintiff 
complains. 

The jury is instructed if any witness has testified falsely 
about a matter as to which he could not reasonably be mis¬ 
taken, then you may disregard that portion of his testi¬ 
mony, or all of his testimony or any portion of it, as you 
may see fit. 

The jury is instructed that the burden of proof 

1636 in this case is upon the plaintiff, and that his burden 
requires the plaintiff to establish his claim by a pre¬ 
ponderance of the evidence, and that if, after due deliber¬ 
ation, you come to the conclusion that the evidence touch¬ 
ing the complaint or claim that the defendant alienated the 
affections of the plaintiff’s wife does not preponderate in 
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favor of the plaintiff, that is, the evidence is equally bal¬ 
anced, or if it tips the scales in favor of the defendant, then 
your verdict must be for the defendant. Now this instruc¬ 
tion is directed to the charge of alienation of affections, but 
right at this point I should say to you also that the charge, 
of course, of criminal conversation, the burden of proof is 
upon the plaintiff and he must establish his case to your 
satisfaction, by a preponderance of the evidence, by the 
weight of the evidence. The jury is instructed that you 
are the sole triers of the facts in this case. Nothing which 
has been said or done by the Court throughout the trial 
should be considered or accepted by the jury as indicating 
any opinion or any point of view on the part of the Court 
regarding the facts or evidence—that is the matter I spoke 
to you about awhile ago. 

The jury are instructed that this is an action by the 
plaintiff against the defendant for the claimed alienation 
by the defendant of the affections of the plaintiffs wife 
from the plaintiff, which, of course, is the alienation 
1637 of affection charge. If you do not find that the evi¬ 
dence preponderates in favor of the proposition that 
Mrs. Campbell’s affections were alienated by the defendant, 
then your verdict must be for the defendant. If you find 
that Mrs. Campbell has not lost her affections for the 
plaintiff, then the plaintiff cannot recover, and your ver¬ 
dict must be for the defendant. If you find that Mrs. Camp¬ 
bell has lost her affections for the plaintiff, but this is not 
due to the defendant, then your verdict must be for the 
defendant. 

The jury are instructed that the plaintiff must prove 
three elements in order to make out a claim of alienation 
of affections, namely, wrongful conduct on the part of the 
defendant; two, loss of his wife’s affections; three, causal 
connection between such conduct and such loss, that is, the 
causal connection between the conduct of the defendant and 
the loss of the wife’s affections, the causal connection be¬ 
tween the two. That is, if you find wrongful conduct on 
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the part of the defendant, if you find that Mrs. Campbell 
has lost her affections for her husband, you must be satis¬ 
fied that the former was the cause of the latter. I will say 
that again. That is, if you find wrongful conduct on the 
part of the defendant—if you find that Mrs. Campbell has 
lost her affection for her husband, you must be satisfied 
that the former was the cause of the latter. If any 

1638 one or more of these elements is missing, your ver¬ 
dict must be for the defendant. 

Now, gentlemen, just what must you find in order that 
alienation of affections may be established? The rule is 
that intention and design on the part of the defendant to 
effect an alienation are essential, but the actual intent to 
alienate is not necessary, if defendant’s actions are inher¬ 
ently wrong and seductive, that is, if they tend to seduce, 
whether they do seduce or not, or that they are inherently 
wrong and seductive and tend to and do have the effect 
complained of—in other words, the defendant’s actions 
being inherently wrong and seductive, they must tend to 
alienate the wife, and they must not only tend to alienate 
the wife, they must alienate the wife. 

Now, if you find further that the defendant had an actual 
and deliberate intent to alienate the affection of the plain¬ 
tiff’s wife, you may, in your discretion, in addition to com¬ 
pensatory damages I have discussed, award punitive dam¬ 
ages against the defendant. Now punitive damages is the 
usual term used, but the better term probably is exemplary 
damages, that is, you do not have to do it in any case, but 
you can award punitive damages or exemplary damages, 
damages to set an example to others who might be guilty 
of the same sort of conduct. 

Now if you should find for the plaintiff on the charge 
of alienation of affections, even though you do not 

1639 find that his conduct has the deliberation which 
would justify punitive damages, you can still, in 

your discretion, award punitive damages, exemplary dam¬ 
ages, if you find from the evidence that there was sexual 
intercourse. 
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Gentlemen, on the charge of criminal conversation, the 
charge is made out if you find that the defendant and the 
plaintiff’s wife had sexual intercourse. If the weight of 
the evidence, in your opinion, shows that the defendant and 
the plaintiff’s wife had sexual intercourse why then, aside 
from any other consideration, you should find a verdict for 
the plaintiff on the ground of criminal conversation. 

Now then if you find for the plaintiff on the charge of 
criminal conversation, you should award fair compensation 
to him for the wrong done him, and including such elements 
of pain, suffering, injury to health, degradation and humil¬ 
iation, and in criminal conversation cases, where you find 
for the plaintiff that is, where adultery is shown, you can 
always, in your discretion, if you see fit to do it, award 
punitive or exemplary damages. 

Now, of course, if you get into the juryroom and you have 
any difficulty about the Court’s charge you may always 
come back and ask for a further explanation of what the 
Court has said. Do not hesitate to do it if it is necessary 
to do it. 

Now you should bring in two verdicts, one on the 
1640 charge of alienation of affections; the other on the 
charge of criminal conversation, two separate 
verdicts. 

Now, if you find for the plaintiff on one or both of these 
charges, you should also bring in separate verdicts as to 
the actual damages and punitive damages, if, in your dis¬ 
cretion, you find that punitive damages should be awarded. 

Gentlemen, will you come to the bench, please? 

(Thereupon, counsel approached the bench and the fol¬ 
lowing proceedings were had out of the hearing of the 
.jury:) 

The Court: So far as I know, I have covered the matter 
in the way we discussed it the other day. Do you have any¬ 
thing further you would like to suggest? I will be glad to 
hear you. 

Mr. Barker: I think it is covered. 
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Mr. Wilson: I have several things to say, Your Honor, 
with respect to your last statement in which you stated 
are two verdicts, one upon one charge and one upon the 
other. I felt that the way you said that indicated that the 
verdicts—let me put it this way, since you went ahead and 
said if the verdicts were for the plaintiff they must show 
actual damages and No. 2, to bring in a verdict for punitive 
damages— 

The Court: If punitive damages should, in your dis¬ 
cretion, be allowed. 

Mr. Wilson: Yes, but there was no indication on either 
of those two verdicts, one on criminal conversation 
1641 and one on alienation, that they could either be for 
the plaintiff or for the defendant. I mean, every¬ 
thing you said was in connection with a verdict for the 
plaintiff. 

The Court: I did not realize that I gave that indication. 

Mr. Wilson: I wonder if Mr. Frost could read it back 
to vou. 

Mr. Barker: I think Your Honor said if you find for 
the plaintiff— 

The Court: I know I said that. 

Mr. Wilson: I am sure you said that, but I mean the 
whole of that comment was directed to the plaintiff’s ver¬ 
dict, and it was not indicated— 

The Court: See, I just do not know how many times I 
ought to tell them. I am afraid if I keep on telling them 
that the Court is not undertaking to interfere with their 
findings of fact, they will reach the conclusion that I have 
been trying to tell them to find a verdict one way or the 
other. 

Mr. Wilson: Will you let Mr. Frost read back to you 
what you said? 

The Court: Certainly—Mr. Frost, will you please read 
hack what I said? 

(The record was read as follows:) 
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“Now, if you find for tlie plaintiff on the charge 

1642 of criminal conversation, vou should award fair 

7 w 

compensation to him for the wrong done him, and 
including such elements of pain, suffering, injury to health, 
degradation and humiliation, and in criminal conversation 
cases, where you find for the plaintiff that is, where adul¬ 
tery is shown, you can always, in your discretion, if you see 
fit to do it, award punitive or exemplary damages. 

“Now, of course, if you get into the juryroom and you 
have any difficulty about the Court’s charge you may 
always come back and ask for a further explanation of 
what the Court has said. Do not hesitate to do it if it is 
necessary to do it. 

“Now you should bring in two verdicts, one of the charge 
of alienation of affections; the other on the charge of crim¬ 
inal conversation, two separate verdicts. 

“Now, if you find for the plaintiff on one or both of these 
charges, you should also bring in separate verdicts as to 
the actual damages and punitive damages, if, in your dis¬ 
cretion, you find that punitive damages should be 
awarded.” 

Mr. Wilson: What I am trying to say is when you said 
there should he two verdicts, one on the alienations count 
and one on the criminal conversation count is, what I would 
like to have you say is that you may find a verdict 

1643 for the plaintiff or you may find for the defendant 
on one or the other or both of those counts. If you 

find a verdict for the plaintiff, then what you said is all 
right, but the way it is left now, there is no indication to 
them from the Court that their two verdicts should be 
other than for the plaintiff. 

The Court: I cannot see that, to save my life, Mr. Wilson. 

Mr. Wilson: Well, it may be just as you say, I may be 
sensitive about it, but it seems to me that having set the 
two verdicts before the jury, and then leaving the hiatus, 
or not saying whether there could be one for the plaintiff 
and one for the defendant— 
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The Court: All right. 

(Thereupon counsel resumed their places at the trial 
table and the following proceedings were had in open 
court:) 

The Court: Gentlemen of the jury, I am inclined to think 
that counsel are over-sensitive, but that does not make any 
difference. I have been counsel myself and been over¬ 
sensitive. 

Now, when the Court said to you to bring in separate 
verdicts for alienation of affections and criminal conver¬ 
sation, the Court did not mean that you should bring in 
verdicts either for the plaintiff or for the defendant, the 
Court meant you should bring in verdicts as you think 
proper under the evidence. 

1644 Does that cover that, gentlemen? 

Mr. Wilson: That is an improvement, that helps 
my sensitivity. 

The Court: That is the best I can do. 

Mr. Wilson: Now, may I take up something else? 

The Court: Yes, sir. 

(Thereupon counsel approached the bench and the fol¬ 
lowing proceedings were had out of hearing of the jury): 

Mr. Wilson: I wish to indicate my exception to the initial 
comment of the Court with respect to my argument regard¬ 
ing what was in the complaint, and what was not in the 
complaint. We can well understand how counsel in the 
case could make that argument with respect to the point 
that Your Honor urged, but I think it is improper, if T 
may say so, respectfully, to the Court. 

The Court: Certainly. 

Mr. Wilson: For the Court to have said that. 1 think 
your observation that the plaintiff might have told his 
original counsel, and the fact that the original complaint 
does not contain the charge, does not mean that it was not 
in his mind; now the plaintiff was in a position to testify 
with respect to both of these matters your Honor com¬ 
mented on, he did not testify about them, and I think that 
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what is commented upon in the maimer in which the Court 
did comment upon it, is tantamount to suggesting 

1645 the existence of the fact that was not proved. 

The Court: I will tell you, the Court thought your 
argument was just as unfair as it could be. Now it would 
not have impressed the lawyer or judge at all, they vrould 
know it was rotten from the start, but I wanted that com¬ 
ment to go in, because it is perfectly evident you can have 
an alienation of affections. The complaint for alienation 
of affections does not have to charge adultery in order to 
prove adultery. Plenty of lawyers do not bring the two 
counts. They just bring one action or the other. The mere 
fact that the second action was not brought for two years 
afterwards is no answer to the fact that the plaintiff did 
not originally charge it. 

Mr. Wilson: Of course, I disagree with Your Honor’s 
point of view, and I would like an exception to that. 

The Court: Certainly. 

Mr. Wilson. I also wish to except to that portion of your 
charge in which you use the phrase “atmosphere of 
adulterous relations”, instances where there were contacts 
between the alienated spouse and the defendant. Now the 
latter part of that statement is my own paraphrase. I did 
not take down literally your phrase about the instance of 
the atmosphere of adulterous relations. 

The Court: I do not see any difficulty about it in the 
connection in which it was used, do you? 

1646 Mr. Barker: No. 

Mr. Wilson: I think it is improper. 

The Court: If you do, you can say so, there is no use get¬ 
ting error in the record. 

Mr. Barker: No, I don’t think so. I think Your Honor 
used that as something which they would have to find. 

Mr. Wilson: Then I take an exception. 

The Court: Yes. 

Mr. Wilson: Then finally you said that the actual intent 
to alienate was not necessary. 
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The Court: You always disagreed with me on that. 

Mr. Wilson: Yes, and when Your Honor said you were 
going to give that instruction I asked you at that time if I 
might have an exception on the record on that. 

The Court: Certainly. 

Mr. Wilson: And I renew that at this time. 

The Court: Yes, all right, gentlemen—let the jury go out. 

(Thereupon counsel resumed their places at the trial 
table and the following proceedings were had:) 

The Court: Let the jury go out. 

(Thereupon, at 10:30 o’clock a. m., the jury retired to 
consider of their verdict.) 


1647 Verdict. 

(The jury returned to the courtroom at 2:30 o’clock p. m., 
and the following proceedings were had:) 

The Court: Mr. Foreman, in the case of Valtin T. 
Campbell vs. George P. Kimmel, how do you find? How i 
does the jury find on the charge of alienation of affections, 
for the plaintiff or for the defendant? j 

The Foreman: We find for the plaintiff. 

The Court: Yes. How much actual damages? 

The Foreman: $15,000. 

The Court: Do you find any punitive damages ? 

The Foreman: No, Your Honor. 

The Court: No punitive damages. 

Now on the charge of criminal conversation, how do you 
find, for the plaintiff or for the defendant? 

The Foreman: We find him not guilty—we find no evi¬ 
dence of criminal conversation. 

The Court: No evidence of criminal conversation. 

Now, let’s see, I guess that is all. 

Mr. Rvan: (representing Mr. Wilson): May we have the 
jury polled, Your Honor? 


l 


l 
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The Court: Yes, sir. 

The Clerk: Members of the jury— 

The Court: Just a minute, you mean that you find for 
the defendant on the charge of criminal conversa- 
1648 tion, is that correct? 

The Foreman: Yes, Your Honor. 

The Court: All right. Now have the jury polled. 

The Clerk: Members of the jury, as your name is called, 
please state your individual verdict. 

The Court: Your individual verdict as to the charge of 
alienation of affections. 

The Clerk: Mr. James J. Lynagh. 

Juror Lynagh: Guilty. 

The Court: No, you should say, sir, either for the plain¬ 
tiff or for the defendant, and if for the plaintiff how much. 
Juror Lynagh: For the plaintiff, $15,000. 

The Clerk : Mr. Grigsby. 

Juror Grigsby: For the plaintiff, $15,000. 

The Clerk: Mr. Dorsey. 

Juror Dorsey: For the plaintiff, $15,000. 

The Clerk: Mr. Johnson. 

Juror Johnson: For the plaintiff, $15,000. 

The Clerk: Mr. McGraw. 

Mr. McGraw: For the plaintiff, $15,000. 

The Clerk: Mr. Hamlin. 

Juror Hamlin: For the plaintiff, $15,000. 

The Clerk: Nathan J. Maiorana. 

Juror Maiorana: For the plaintiff, $15,000. 

1640 The Clerk: Mr. Kennard. 

Juror Kennard: For the plaintiff, $15,000. 

The Clerk: Mr. Warfield. 

Juror Warfield: For the plaintiff, $15,000. 

The Clerk: Mr. Fox. 

Juror Fox: For the plaintiff, $15,000. 

The Clerk : Mr. Barnard. 

Juror Barnard: For the plaintiff, $15,000. 

The Clerk: Mr. Sheridan. 
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Juror Sheridan: For the plaintiff, $15,000. 

The Court: Gentlemen, this is the last day of your ser¬ 
vice. Tlie Court regrets that the full panel is not here. 
The Court, of course, has observed very carefully your 
attitude in the matters which have appeared for consider¬ 
ation, and the Court feels that you have indicated great 
earnestness or sincerity, sound judgment and clarity in an 
endeavor to reach a conclusion in all matters where you 
appeared in this court which were just and proper, just 
under the circumstances. Now the Court is not referring 
to any particular case, and the Court does not mean to say 
in this or any other case that the Court would not reach 
the same conclusion. What the Court does mean to say is 
this, that in the Court’s judgment you have conducted 
yourselves in a manner which has made the Court feel 
that the ends of justice in this month in this court 
1650 were safe in your hands, and the Court thanks you 
very much for the services you have rendered. 

The Foreman: Thank you, Your Honor. 
***•••#•#* 

1676d Proceedings 

Portion of Mr. Wilson’s Final Argument to the Jury 

Mr. Wilson: May 1 proceed, Your Honor? 

The Court: Yes. 

Mr. Wilson: If Your Honor please, ladies and gentlemen 
of the jury, as I have listened to the plaintiff’s case and to 
Mr. Barker’s argument, his opening argument, it seems to 
me that it resolves itself into two propositions. The first 
is about like this, Val Campbell says I knew of the events 
when the occurred, I considered them to be entirely proper 
and innocent; I participated in the benefits and enjoyments 
of those events. I have no new or additional evidence to 
what I had when these things occurred, however, I now 
characterize those things as improper and sinister, and I 
ask you to accept that characterization of them in order 
that my claim may be supported. 
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I think secondly, the argument of Mr. Barker resolves 
itself into something like this: When Mr. KimmePs wit¬ 
nesses agreed with what Val Campbell says, you may be¬ 
lieve them, when they do not agree, or Val Campbell has 
not endorsed what thcv sav, then vou must disregard what 
they said as being false and as being the result of some kind 
of situation brought about by reason of the possible friendly 
relationship between Mr. Kimmel and his witnesses. 

Now those are the two propositions I think the plaintiff’s 
case amounts to, as I have heard it argued. I will 
1676e attempt to demonstrate to you why I think those are 
not only the propositions, but that is as far as the 
plaintiff and Mr. Barker can go in attempting to establish 
a cause of action alleged in this case. 

Further, to demonstrate what I am trying to say, let me 
remind you of this: This complaint was filed in November 
of 1942. Unlike most complaints, it was signed by Mr. 
Campbell—I mean by that that ordinarily the complaint is 
simply signed by the lawyer. This complaint was signed 
by Mr. Campbell, indicating plainly that he read the com¬ 
plaint before he signed it, and you can read the ten or 
eleven pages of that complaint and you will not find the 
charge of adultery mentioned in that complaint at all. Now 
nothing has occurred, if you please, gentlemen of the jury, 
since November, 1942, which has established to anyone’s 
satisfaction that any adultery was committed after that 
date. I say there is no proof that it was committed before 
that date, and certainly there has been no evidence offered 
relevant to adultery after that date; nor has there been any 
evidence offered of a discovery after that date of adultery 
being committed before that date, and yet this complaint, 
signed by Mr. Campbell, does not charge Mr. Kimmel with 
adultery with his wife, nor anything which is the equivalent 
of adultery, and illicit relations whatsoever, and it was not 
until December of 1944 that that complaint was 
1676f amended by five or six lines saying “On numerous 
dates between 1938 and 1942 the said George P. Kim¬ 
mel did commit adultery with Flora Mae Campbell.’’ 


* 
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Now there has been no evidence offered that anything 
came to their attention after that date that occurred before 
or after that date, and yet that charge is made after that 
and has been written into this complaint in this case, and 
you are now asked to find that adultery existed in this mat¬ 
ter when this plaintiff filed a suit in November of 1942, he 
didn’t think there was, and has not shown to you that he 
discovered one iota of evidence after that to establish any 
relationship of adultery, and of course, he was right when 
lie filed the suit in the first place without the charge of 
adultery, because what proof is there of adulterous rela¬ 
tions in this matter? 

There is not a scintilla of evidence; there is nothing 
but a sheer suspicion and speculation. 

Now let us go over this whole picture and see wherein 
there is anything of an adulterous nature. There is not 
even proof that the defendant and Mrs. Campbell occupied 
the same room or adjoining rooms in the hotels, although 
this plaintiff knew the names of the hotels which the parties 
visited, and he could have gotten the records of those hotels 
and he could have brought down a photostatic copy of Mr. 

Kimmel’s registration and stuck it under his nose, 
lG76g if he could find a vestige of proof that they occupied, 
not necessarily the same room, but adjoining rooms. 

Now mind you, sirs, during the years this transaction oc¬ 
curred, from the late winter or early spring of 1938 until 
the fall of 1942, what evidence is there of any adulterous 
relationship or even adulterous disposition which you are 
asked to determine existed in this case? 

Let’s look at the contacts over the four years; look at the 
members of the Campbell family on both sides, Val’s family 
and Mrs. Campbell’s family, who were present at numerous 
places, and there is not a word of a meretricious look or a 
hint of an affectionate nature, not a line written to indicate 
any impropriety between these parties in four years time. 
There must have been farmhands at the farm, has Val 
Campbell produced before you any one farmhand who could 
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testify to a scintilla of evidence of any misconduct of any 
sort whatsoever, and yet the plaintiff and Mr. Barker do 
not hesitate to charge adultery in this case and the plain¬ 
tiff, who pretends to love his wife would drag her through 
the mire of that charge in order to try to persuade you to 
make Mr. Kimmel responsible in damages in this phony 
suit which has been filed against him. 

Take those two winters in Florida, if you please, Val was 
not working even, and Mr. Kimmel went over and lived 
at the Campbell’s house and helped them out because 
1676h they were in straightened circumstances and he paid 
so much for rent, and he paid for the groceries, and 
Val was around the house most of the time; there is not an 
intimation by Val of any impropriety; there is not a state¬ 
ment that Mrs. Campbell and Mr. Kimmel found ways and 
means to slip away in the evening; no suggestion of that; 
no suggestion that they were seen at any places slipping 
away from the household, not a word of that sort in this 
case, and yet all the plaintiff does in this case is to throw 
four years of events in your faces and say that there must 
have been adultery, you are a human being, there cannot 
be anthing else. In other words, there cannot be anything 
decent about this situation, so it had to be nasty and low 
and sinister and improper. A man of, Mr. Kimmel’s means 
can not have an affection for the Campbell family and be 
generous to them and kind to them without doing so for the 
purpose of having sexual relations with Mrs. Campbell. 
That is the way 7 his argument goes. 

Well, what did they bring you in the way of proof? You 
may argue and say well, all right, a man and woman does 
that sort of thing, they don’t do it in public. Of course, they 
don’t do it in public. I am not asking you to find that they 
do that sort of thing in public, but I am saying to you from 
March or April of 1938 until September, 1942, if it had oc¬ 
curred there surely ought to be something more than that 
one little incident of Flora Campbell sleeping in one 
1676i room in her slip and Mr. Kimmel shaving in his shorts 
in the bathroom with the door open, and yet, that is 
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the only thing in this ease that even remotely approaches 
any impropriety. That, I say, is wholly explained by the 
circumstances of this case, and the conduct of the parties 
themselves, because you will remember that Val Campbell 
arrived unannounced and went upstairs and found Flora 
sweeping, and Mr. Kimmel hearing some noise opened the 
bathroom door where he was shaving in his shorts and he 
says, “Who is that?” And Flora says, “Val.” He says 
all right, and he closed the door again. Is that kind of con¬ 
duct consistent with impropriety? Does the fact of those 
two individuals, under those circumstances, imply that you 
must have an irresistible urge to determine that there must 
have been sexual relationship between the defendant— 

The Court: Not an irresistible urge, but the burden of 
proof— 

Mr. Wilson: All right, what I say to you is that there is 
nothing in this case to indicate any adultery, there is no evi¬ 
dence of an adulterous attitude one toward another, and 
yet you are asked to find it, and speculate and guess that is 
apt to occur because nothing else would be right under those 
circumstances. 

Now, on that question, where are our witnesses, and we 
have been accused, why don’t we produce Mr. and Mrs. 

Kuhn, and why didn’t we produce somebody else— 
lG76j let’s stop and think about that for a moment. We 
produced sixteen witnesses in this case, Mr. Camp¬ 
bell produced himself, and called Mrs. Choate after we had 
taken her deposition, and a couple of bank records, and 
yet he has the burden of proof in this case, and points the 
finger of scorn at us and says why didn’t you produce Nettie 
Barbee, and why don’t you produce Mr. and Mrs. Kuhn, 
and there was some little maneuvering here when a letter 
was shown Mr. Hillyard on cross-examination, whose con¬ 
tents to this day I have no knowledge of, and that letter 
had on the outside Nettie Barbee, and the intimation of 
counsel was that there was something very improper in that 
letter, but did it go into evidence? 
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I say to you this, gentlemen of the jury, in July of 1944 
we took the deposition of Robert Hillyard in my office, 
plaintiff’s counsel was present, the name of Nettie Barbee 
came into the deposition, and the name of George W. Kuhn 
came into the deposition. Why didn’t Mr. Barker investi¬ 
gate those witnesses; why didn’t he take their depositions 
if he wanted their evidence? If Nettie Barbee can testify to 
anything in this case that would help Val Campbell, why 
hasn’t he taken her testimony? If George Kuhn and his 
wife will testify to anything contrary to that which Robert 
Hillyard testified to, why didn’t he take his deposition? 

I know what his answer to that will be, that we are rich, 
we can take the depositions of people, while Val 
1676k Campbell is a poor carpenter and cannot afford the 
expense of all this stenographic transcript. I say 
yes, that is true, but in fairness Mr. Barker would also have 
to tell you that we have a method under the rules of our 
court where you can take the deposition or interrogatories 
and also can write out a lot of questions which the com¬ 
plainant writes out and a lot of cross-questions, those are 
sent to a notary in the other city where the deposition is 
sought to be taken, and for five dollars or thereabouts you 
can get the answers from your witnesses. Was such a thing 
done in this case with Nettie Barbee? Was such a thing 
done with George Kuhn and his wife? We have the impli¬ 
cation that those witnesses would not support us, then why 
didn’t Mr. Barber take the testimony as he could well have 
done under the circumstances I have just described, and 
bring them in here to prove these sinister things that he in¬ 
timates are true and has not a scintilla of proof concerning? 

I say to you there is no evidence of adultery in this case, 
there is no evidence of an adulterous disposition. You could 
listen from now to Doom’s Day to the contention that there 
had to be under those circumstances—there must have been, 
that is only human nature that there should have been. I 
say to you that if the incidents in this case extended over 
a month; if the extended over six months, perhaps it 
16761 might be difficult for evidence to be secured; perhaps 
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in such a short space of time people who are carrying 
on illicit relations would somewhere slip their foot and evi¬ 
dence w’ould be available, but this lasted for four years, 
and in four years time there is no witness to say a thing 
which was improper except that today Val Campbell said 
to you, gentlemen of the jury, you must now characterize as 
improper everything that I saw going on from 1938 until 
1942. 

I say adultery is out of this case, it ought to be out of 
this case, there is absolutely no evidence of it. 

I am going to say something else, I am through talking 
about that subject, but I want to meet it squarely head on. 
In the first place, I challenge Mr. Barker when he replies to 
me to point out to you the evidence upon which he relies to 
establish adultery in this case. Mr. Barker has the burden 
of proof. His Honor will give you an instruction which is 
to the effect that the burden must preponderate in favor of 
the plaintiff, that if the burden is evenly balanced, or if it 
tips in favor of the defendant, you must find for the de¬ 
fendant in this case. I say, where the burden is on the 
plaintiff to establish that fact, it is not upon us to disprove 
it. It is a lot of intimations and speculations, but the burden 
is upon the plaintiff in the first instance to prove to your 
satisfaction by a preponderance of the evidence. I say to 
you that has not been done, and it cannot be done. I do not 
get a chance to answer Mr. Barker after he speaks. 
1676m I must anticipate some of these things, and I call 
upon him when he replies to tell you what evidence 
in this case there is of adultery, when he conies to making 
his closing argument. 

• **•••••*# 



